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SECTION T

INTRODUCTION

the six basic questions history suggests that strateglst must

before war (the "Crowl Questions") and then evaluates the air

——

*1>5494Lﬁ“*f

24; 20:123) LUy cho wasS Sucess ot

This framework

campaign strategy using the “Principles of War® as a framework.

(3:28; 20:123) This analysis

—_—
for its successes and its failures
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SECTION II

CONFLICT AND CAMPAIGN BACKGROUND ’ )
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8:136, 139; see also, 18:H12)

R e

paglx .
= (19:20)

5

o NEED rMete Baeadlitoudy enl

MiciTRRy cerser il duede THes Ti~E€

Y i boatré LAS (ilresEd (Al
ikt Proe T 1943 -- Hes

t/c%s
|t\%¥$’ oAl DOCTRIAE

[aoutd WAE B Rutr
Slecnuy e BAS . R SPecifics

yju%u;l(r C.c. frocaxh CO.JF, 4634 b&\/ Bor&idl
exleeioict 4L enlel \ petiS | AvoPb-l },A,wpg,

g«

DI
A PR

e

DEN o




SECTION IIX !
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Is the National Military Strategy Tailored
to Meet the National Political Objectives?

After considering the national interests and policy

bjectives that would be served by military action,

wn




(6:10; 19:121) (/qﬂ$ﬂll$ G\Ibesuml

7
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What are the Limits of Military Power?
The Americans initially supported the CBO for polltlcal
reasons. President Roosevelt felt that Ame‘f'lcan 1solatlonlsm
would be overcome through the low casualties and relatively low
costs offered by the bomber alternative. (14:102—105) However, s 'S
N » d,mm‘w
wrtf
wibs T
Cho
% fb'l‘—d

oo

7k A

T —
ISR WD T AR 0

SRS




13:3103) Aside from these diversions,

(10:231)

[,th’T “'aﬁ;
b'}’ cbo M

hrd e

(14:116; 10:23%; 13:153_) Taking th

iz %

€ Tresources

of the Allies in mind, the resources of Germany were targeted [1;'36“6

the prescribed plans failegdo Although there were operation plans
staff studies, War game scenarios and solutions, these were all
based upon conjecture and Speculation. (3:27) Blueprints were

drawn up stipulating in detail the location, movement, and

* -~
preferred courses of action for vast numbers of men, ships, .- @“"“
' : : Tbbo'ouﬂf? o 7
planesr tanks, guns, and Supplies. (3:27) Nevertheless; the ,ﬂgﬁ7.

superior strategist must above all else be flexible. (3.27) The
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Does Today's Strategy Overlook Points ng;l_o:l5"'
cf Difference and Exaggerate Points of PKQ*1

Likeness Between Past and. Present?

Theories of air power were under constant development after

World War I. No power "ignored, or could afford to i nore, the

7
SO WUAT D A SIS LERDENS 54'7 .

advent of air power.*" (14:18; 16:20-25) The Axis threat impacted
military lgadership thinking on force structure, technology and
doctrine. AﬁeriCan doctrine adopted the untested principles
underlying the mass-bombing strategies of Mitchell and Douhet--
“that in modern totaliwar, civilians and armed forces were

. e L

inseparably linked in national war machines. " (16:33)
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_ synthetic rubber and tires; and, military transport vehicles: (9. Lsa;qu;

1
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SECTION IV
AIR CAMPAIGN EXECUTION

Air CamDaidn Plan

World War II was the first extensive use of air power on
both the tactical and Strategic level. (2: 214) The CBO Plan
concluded that "the destruction and continued neutralization of
some sixty (60) targets would gravely impair and might paralyze
the western Axis war -effort." (9: 255) From the original
potential target list, sixisystems, comprisiﬁg seventy-six
Precision targe;ts, were selected. They included as principal “A’gﬂw
objectives the following facilities: German aircraft 1ndustry I%Tl"éfé

‘ 4eh
submarine construction yards and bases; ball bearings; oil, ]'ﬂFiﬁ [4ﬂ/z

255). | _ waj?

Air Campaign Phases and Dates thﬂA

The strateglc air war in Europe has been described as having

Lol 1811 .7
three or four phases~ first, during 1942 as the U.S. attempted

— e

to organize its air effort; second, during 1943 and the first

half of 1944, establishing allied air superiority and

(800 U.S. heavy

bombers on hand by July, 1192 by October and 1746 on hand by

January 1944) ;

in support of the Allied invasion (2702
U.s. heavy bombe*s on hand) . ($:255; 10:228) These last two

phases of the Strategic air war in Europe began to combine the

B
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sctivities of the United States and England in a coordinated

i

effort to destroy the German military, industrial, and economic
system as well to fatally weaken and undermine German morale and

resistance. kadlé, -

Forces and Taraets

121)

In January 1943, the Army Air Forces had only 12 heavy

)mbardment groups and the maximum strength of 62 heavy bomber

-groups was attained in May 1944. “The total of first-line B-17s
and B-24s deployed against Germany increased from 413 in January
1943 to a maximum of 5,072 in March 1945.+% (5:77) The RAF Bomber

Command strength increased from 515 light, wmedium, and heavy

bombers in January 1943 to a total of 1,069 in April 1945. (5:77)

, v Ho it Cowtd Tles BE 7 CASABLAK A
The first raid of the CBO took place on August 17, 1942 with gasa'l

. , _ T _ ‘ e EveN
12 B-17s attacking the French city of Rouen dropping 18.5 tons of ww Tl
bombs. This was followed two days later with an attack on I3

Abbeville. (1: 83-84) By early October 1942, American forces h
tflown 13 missions against German targets in France, Belgium

Holland. On October 9, 1942, American forces launched 108

[
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bombers including B-17s ang B-24s against Lille. Although the

Allied invasion of North Africa cost the CBO nearly 100 planes,
attacks continued that Fall on submarine facilities. However, by

' | rhs'
the end of 1942, the daylight offensive had flown only 27 %>U7WJ ‘

missions with not one bomb dropped on German soil. {(1:85-86)
Subsequent to the Casablanca Directive, on January 27, and

again on February 26, 1943, Allied bombers attacked the German

city of Wilhelmshaven. Not to be outdone, on March 5, 1943, 367

. RAF planes attacked Essen and on March 18, 1943, 97 American

bombers attacked Vegésack in northwestern Germany marking
according to General Eaker, “a new chapter® in daytime, high-
level pPrecision bombing. (1:90) In late June, Allied Forces

launched Mission No. 69 attacking the U-boat pens at Saint-

ﬁﬂ)Nazaire with 191 bombers and using 50 bombers to attack a German

7 k) 7 Yot bca 7
airfield near Brussels. W Ce KA owrebie ! \{ O ¢ ot
. : T CGE -
In July, Allied Forces began around the clock bombing of _
reweT baY. (ko THLS C4riE
Hamburg with 740 RAF bombers beginning the attack followed by 68 .

B—i?s:apd then 722 RAF bombers on the next wave. These actions

were repegted days later andbthe'Américan forces attacked the

German naval base at Trondheim as a éiversidn. Pressing on

"Preparing for the allied invasion'of Europe, In August 1943,

three massive U.S. raids took place on Ploesti (oil refineries),
Regensburg (Messerschmitt plant) and Schweinfurt (ball béérings). ' F@ﬂ'
On August 17, 1943, RAF bombers attacked the city'of Peenemunde%ﬁﬁaﬁibugr'

a\.f)- bl /7
followed five days later with an attack on Berlin itself. Spulet .

its*&uff’Z
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The Americans waited until Octcber 14 to again attach, 7 7
pd

' Schweinfurt with 251 B-17s and again suffered severe i osses. Sbﬂl‘C-

After this, General Eaker halted American ralds deep into Germgny -
—_— b dt

while the RAF continued its night bombing attadks. On;November

18, 1943, the Brltlsn launched the campaign known as the Battle
(,J&NL’ BATTIE oF BRITALI Lok Seiatee 1540 ! -

of Britai lasting four and one-half months
—"’_——‘a Beeun) 1S ouaT f‘lﬂxﬂlﬁ\youu Mah\)

raids using an average of more than 500 bomb 'S per mission.

As Major General Orvil Andersoﬁ/;Zat d: "If you will only
let experience be your teacher, you can
want." (5:75) An analysis of the Anglo-Agerican Combined Bomber
learly shows that force

all affected the (94;{. ;’

timing and ability to attain the objectjve of the CBO. 90

~§Ffensive in Europe during World War IT

structure, air war doctrine and technol

as to accompllsh as much

TH( S Doestr MA-({/’*‘?’SC‘"’Q—
destructlon of the enemy as cheaply asfpossible. 7. ‘With this

_ I TN SPRVIP o

Ultimately, the object of the CBRO

achieved by combined Operations between the Army, Navy, and the
Alr Forces. (14:203; 5:75) The Allied forces practiced a general
air Strategy involving the pursuit of all four major aspects of
air doctrine 81multaneously, air defense, strateg;c bombing,
naval cooperation and air support of ground troops (14:204)

Although the concept of strategic warfare had been advanced




fﬁ3 prior to the CBO, the scope of this operation and the general

"strict" adherence to its underlying plans resulted in the

overwhelming success of allied forces. (9:273)

(oM vas Bl LeeK

Kow voss (e Derenret

/14%3 WA cBo suller e tinen) ﬁm@ '_>‘
podhs s THhe - PS5t 7 Ts leee T
bty Db céo b 7 N

S Lb o e sl s

| pRIEES 7 HeN _
o@dlwsz7 4 (o Lef aNbeveastel -

- /
AND NRT Mo &G?ﬁ((_j E1 iHEr !

/AR GNG L SECTens A7 Besi )]

14

teXSn i




SECTION Vv

ATR CAMPAIGN’EVALUATION
Objective
The military Strategist uses the principles of war to'
analyze military actions through the use of an operational
framework. (20:123; 21:213-215) The strategic military Objective

of the CBO was, according to the Directive, ‘the "fatal weakening®

of the D’irective, General Arnold welcomed the plan as it allowed

him to “fight off the demands of naval and military commanders in s
o . A
other theaters for more and more planes, and get his heavy \/J ﬂ\"‘ﬂw({
_ ‘ W el 1Y
bombers concentrated in Europe . » (6:91) Moreover, Strategic LJfTﬂetug'
T EUC“ Qd>

L/f)nblng allowed Allied Forces to selectively destro those &bué)
5.({ NELEC SA N e oa. Waede ol tidas! '
elements ‘W iZE w '

€re most vital to Germ ny's war. Potential, and to

penetrate deep into Germany to destroy those elements wherever

they were located. (19:276)

riven the diversion of Teésources to tactical targets and the
ubsequent effect On attainment of the Objective. (9:258) The- ;
iversion of forces to the Mediterranean resulting from political
ressure resulted ip cnly 800 bombers Oor 66% of the planneqd

aglish buildup being available. (9:26‘1) Moreover, approximately_

15




three-eighths of the bomb tonnage delivered by U.S. Air Forces in-

Europe were diverted from the Primary targets of the CBO and

=7
applied to other targets. W7 ‘ blBCBD The The a{‘%&wfg}, &7 7
: 1>~ T sTearare Bonbe
LNJ\-\'M‘ oo

ould have

Mass
In the context of overall strategy, the U. S
committed the majority of its national power to those regions
where the threat to vital security interests is greatest. -) LJI&?“NMS

(20:126) The CBO clearly ev1denced he fact that strateglc
— i orneed

bombing is the most powerful instrument of war through %its - MAASS
w}

capacity to bring all its forces from widely distributed bases A7

simultaneously to fccus on s1ngle targets. Such concentratlon of ,/;EVUL

combat power has never been pOSSlble before. (19:276-277) ' tyH/E“#r
o o Maneuwver = N _
1ﬁ3 As General Starry stated: "[I}n the Strategic sense, this

principle has three interrelated dimensions——flexibility,
mobility and maneuverability « (20:127) Although strategic
bombing has this principle as its basis, the CBO in its greatest
sense falled to capitalize on this principle glven the delay in
the delivery of heavy bombers, the dlver51on of forces to North

,@Qubo ’XW

Africa and errors with respect to the priority given ‘to varlous

target systems. (6:92; 9:260-264; 17:56)

Security

Security enhances flexibility by reducing vulnerablllty to

hostile acts, influence or surprise. (20:128) Allied forces

- suffered heavy losses during the campaign due to technological

) 16
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MEW/L'N“W? o PeciFics /Dtersz_’r./

advances made bv the German war machine as evidenced by the heavy

losses suffered by American torces at Ploesti and Peenemunde .

The early warning network developed by the Germans assured the
loss of the element of surprise during these operations. (1:131-
'133) Perhaps more importantly, the Germans modified their tactics:

QE}EiEEEfEEZ—EEALLES—Amerlcan bomb;_g within Cermany during the
7
Fall of 1943. ﬁpdm MESE Twe Don'l :ﬂue’ . thed 1§ 7

Su'”ris’.‘

‘The abllltY’tO strike the enemy wjthout observation creates

opportunltles The CBO clearly took Ge¢rmany by surprise given

the unprecederted rapid deployment of X.S. combat forces into

success enjoyed'by the
\_’ (

Allied bomber offensive was due in large part to the element of

England.f More importantly, the initial

‘fﬂmrprlse fully utilized by General Eaker. 4;90beif$ .

Unity of Command

-“For every objectlve there should be unity of effort under
One responsible commander. " (20:127) In October 1941, General
Spaatz had formally pProposed that GHQ be ellmlnated and that -
overall command be delegated to the Army Chief of Staff. The Air
War Plans D1v151on,proposed that "coordinate ground, air, and
naval sefvices be created, with unity of command to be secured bylcgﬁt{ﬁ;

a common head of alil armed services, who would report dlrectly to Hﬂ;q”]

the President. . . _= (5:63) Thus, unity of command could be C;“wﬁf(

ensured. This plan was rejected despite General Marshall's t>!5‘71hw

belief that “there must be one man in command of the entire buﬂTV’F
w‘“

17 IJ-UJ
' }XE>QLUE§E%E‘
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{ L . (TMEQ 4»
. \) b “}hé,“lV
— 1 S mMameD
theater--air, ground and ships." (5:64) The Arcadia conference
ultimately answered the question by establishing the Combined

Chiefs of Staff, a composite ofganization of the British chiefs

of staff and their American counterparts})ﬁ)fuev CYedusg {eat bﬂﬁaﬁh“qkt
amJTLbL7

Economy of Force

There is much debate as to whether the CBO defines the
principle of Economy of Force Qdue to the diversion of assets

previously mentloned While Strategic bombing itself allows the

importance, the Allies failed to appreciate or follow this
principal by diverting forces, delaying forces, and diverting
effort to secondary targets. (9: 260; 20:276)

Simplicity

In both the Strategic and tactical sense, plans should be as

7

simple and direct as the situation will allow. (20:128) CBO
' M otosed T Au?b ley2 Wil
in its simplest form was a "Capability Plan" prescribing what WEE

'should be done to achieve the objectlve with forces already
commltted to production. (9 251) While the Casablanca Directive
- did much to clarify conLu51on about the Objective, "it adig not
completely clear the air. w (9:251) While initially simple with
‘respect to phasing and targets, the plans were seriously out of
phase with the intended timingﬂwith a resulting delay in

attainment of the overal] Objective. (9:258)
on Crven 4ee Niwe& ei[“/"’c Lol
/
/< M/N"‘{‘g’ﬁ Ry /e Locw Ar:*(’)?/




SECTION VI

SUMMARY AND STRATEGIC/DOCTRINAL IMPLICATIONS
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"strict" adherence to the principles of war as previously :

discussed.

Doctrinal Tmplications
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BEFORE THE FLORIDA JUDICIAL QUALIFICATIONS

COMMISSION
INQUIRY CONCERNING A Supreme Court Case No.: SC03-1171
JUDGE NO. 02-487
ANSWER

Respondent, Judge Gregory P. Holder, by counsel and pursuant to
Rule 9, FIQCR, responds to the Notice of Formal Charges served on him on ]
or about July 16, 2003, and denies all of the charges against him. Judge
Holder specifically denies that he violated Cannons 1, 2, or 5 of the Code of
Judicial Conduct.

I certify that on August 7, 2003, the original Answer, together with a
diskette containing the document in Word Perfect format, has been sent by
FedEx and U. S. Mail fqr filing to the Clerk of the Court, Florida Supreme
Court, 500 S. Duval Street, Tallahassee FL 32399-1927; and that duplicates
of the original were served by telecopier and U.S. Mail to: JQC Special
Counsel, Charles P. Pillans, III, Esq., Bedell Ditmar DeVault Pillans &
Coxe, P.A., The Bedell Building, ICI East Adams Street, Jacksonville,' FL
32202; and to JQC General Counsel, Thomas C. MacDonald, Jr., 1904 Holly

Lane, Tampa, FL 33629.

(Attorney Signature Appears on Following Page)




T )

David B. Weinstein, Esq.
Florida Bar No.: 604410
Virginia Zock Houser, Esq.
Florida Bar No.: 0848859
BALES WEINSTEIN
P.O.Box 172179

Tampa, Florida 33674-0179
Telephone: (813)224-9100
Telecopier: (813) 224-9109

-and-

Gregory W. Kehoe, Esq.
Florida Bar No.: 0486140

JAMES HOYER NEWCOMER

& SMILJANICH, P.A.

4830 W. Kennedy Blvd., Ste. 550

Tampa, Florida 33609

Attorneys for Defendant
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IN THE SUPREME COURT OF FLORIDA

INQUIRY CONCERNING A . Supreme Court Case No.:
JUDGE NO. 02-487 SC03-1171

PRE-HEARING STATEMENT

Respondent, Judge Gregory P. Holder, by counsel, files this Pre-Hearing
Statement', pursuant to the Order of the JQC Hearing Panel Chairman.

BACKGROUND

The Florida Judicial Qualifications Commission filed a Notice of
Investigation on April 1, 2003, based on its receipt of copies of documents
anonymously submitted to a military reserve officer in 2002, which in turn were
submifted to the United States Air Force on January 17, 2003. The documents
alleged purported plagiarism by Judge Holder in a document submitted to the Air
-Force’s Air War College in January 1998. Because the matter was under
investigation by the Air Force, Judge Holder, a Colonel in the Air Force Reserve,
sought a continuance until the Air Force had completed its investigation. Although
from a review of other JQC proceedings it appeared that coﬂtinuances were
routinely granted, the JQC denied.this request. Judge Holder appeared through

counsel on May 9, 2003 and denied the charges.

' Discovery is ongoing. Respondent reserves the right to seek to add additional witnesses and witnesses.




Although the only documents available to the JQC were unauthenticated
copies of copies, the JQC filed its Notice of Formal Charges served on him on July
16, 2003. The Charges included violations of Canons 1, 2, and 5. Judge Holder
emphatically denied all of the charges against him. Judge Holder specifically
denies that he violated Cannons 1, 2, or 5 of the Code of Judicial Conduct.

After the Notice of Formal Charges was made public witnesses have come
forward and have given sworn statements that the document attached to the Notice
of Formal Charges as Exhibit “A” is not the document which Judge Holder gafze
these witnesses to review in early 1998. Witnesses also have come forth revealing
that Judge Holder was acting as an undercover informant for the FBI investigation
involving public corruption in Tampa and suggesting that the plagiarism allegation
is retribution for this participation.

, Neither the Air Force, nor Judge Holder, nor any person who was shown or
reéd the AWC paper filed by Judge Holder in 1998 has retained a copy of that
document — be it a hard copy or a computer copy. The Air Force officer who
graded the AWC papers in the 1997-1998 academic year has given sworn
testimony that he could not authenticate the purported Holder Paper-(Exhibit A) as
the paper submitted by Judge Holdel; and which the Qfﬁcer graded as
“satisfactory.” When the grader was asked to review the purported Holder Paper

(Exhibit A) in 2003, he opined that it was a “marginal” paper and that he would




have graded it as such. He has testified that he has graded thousands of papers on
the topic chosen by Judge Holder. Supporting the defense’s contention that it is
impossible to authenticate the documents at issue, the grader has identified the
purported Holder Paper as well as several other created AWC papers as being

graded by him when actually the exhibits were artificially generated.

WITNESSES to be called by Respondent include:

The Honorable James S. Moody, Jr. character testimony
The Honorable Virginia Covington character testimony
The Honorable Martha J. Cook . character testimony
The Honorable Emmett L. Battles character testimony
The Honorable Williams P. Levens character testimony
The Honorable Robert J. Sithms " character testimony

John S. Vento, Esq., /Colonel, USAFR
testimony regarding the Air War College paper which Judge Holder submitted to
the Air Force and which Mr. Vento reviewed at that time.

James C. Russick, Esq./ Lt Col USAFR (Retired)
testimony regarding the Air War College paper which Judge Holder submitted to
the Air Force and which Mr. Vento reviewed at that time.

Col. Mary V. Perry, USAF

testimony regarding the Air War College seminars which she attended with Judge
Holder, the AWC paper she wrote and submitted, and persons she may or may not
have given copies of her paper.

Kenneth E. Lawson, Esq., Assistant U.S. Attorney

testimony regarding receipt of Judge Holder’s AWC paper in January 1998 and
review of same; review of Exhibit A and disavowal of same; disavowal of certain
statements by Jeffrey Del Fuoco.




Jeffrey J. Del Fuoco, US Army (Reserve), Assistant U.S. Attorney

testimony regarding the circumstances surrounding receipt of Exhibits A and B,
the location of related materials, the disposition of the exhibits from his receipt
until forwarding to Jeffrey S . Downing, a colleague; testimony regarding packet of
documents “discovered” in October 2003 and forwarded to Air Force and JQC.

Unnamed representative from the U.S. Attorney’s Office, Tampa
testimony regarding Mr. Del Fuoco’s reputation for truth and veracity.

Jeffrey S. Downing, Assistant U.S. Attorney

testimony regarding the circumstances surrounding receipt of Exhibits A and B,
the location of related materials, the disposition of the exhibits from his receipt
until forwarding to the Air Force; testimony regarding packet of documents
received in October 2003 and forwarded to Air Force and JQC.

Patricia T. Williams and/or Walter Williams
testimony regarding printing and graphic reproduction techniques.

Detective James Bartoszak
testimony regarding Judge Holder’s being a participant in undercover corruption
investigation.

Detective Dolvin “Bill” Todd :
testimony regarding Judge Holder’s being a participant in undercover corruption
investigation.

Michael S. Musial ,
testimony regarding computer technology, record manipulation, computer backup
and record preservation.

Sylvia B. Morgan
testimony regarding witnessing Judge Holder researching and writing the AWC
paper submitted to the AWC in January 1998.

Lorraine Nasco | :
testimony regarding Judge Holder’s drafting, her typing, his editing, and the
finalization of the AWC paper submitted in January 1998.
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Lt. Col. William Howe, USAF
testimony regarding the AWC grading process and authentication of Exhibit A and
related exhibits.

Col. John Powers, ASAF
testimony regarding substantive Air Force matters.

Col. Howard Donaldson, ASAF
testimony regarding substantive Air Force matters.

Lt. Col. Lauren Johnson-Naumann, USAF
testimony regarding matters discovered in defense of Air Force investigation.

EXHIBITS which may be introduced by Respondent include:

Exhibit 5 to Lt. Col. William O. Howe, Jr., deposition
Exhibit 6 to Lt. Col. William O. Howe, Jr., deposition
Memo to Charles Pillans from Judge Menendez (with attachments)

Deposition of Lieutenant Colonel Charles A. Howard
Deposition of Lieutenant Colonel William O. Howe, Jr.
Deposition of Colonel Gregory P. Holder

Deposition of Lorraine Nasco

Deposition of Mrs. Sylvia B. Morgan

Deposition of Mr. Michael S. Musial

Deposition of Detective James Bartoszak

Deposition of Detective Dolvin “Bill” Todd

Affidavit of Ms. Lorraine Nasco

Affidavit of Ms. Sylvia B. Morgan

Affidavit of Colonel Mary V. Perry

Affidavit of Lieutenant Colonel Dixie Morrow
Affidavit of Lieutenant Colonel Charles A. Howard
Affidavit of Colonel Glenn Spitzer

Affidavit of Lieutenant Colonel Daryl Trawick
Affidavit of Lieutenant Colonel Kirk Granier
Affidavit of Lieutenant Colonel John Odom
Affidavit of Ms. Sharon Vollrath

Affidavit of Colonel (Retired) Howard Donaldson
Affidavit of James Cusack, Esq.




Affidavit of Clifton Curry, Esq.

Affiadvit of Detective James Bartoszak
Affidavit of Detective Dolvin “Bill” Todd
Affidavit of Kenneth E. Lawson, Esq.
Affidavit of John S. Vento, Esq.

Affidavit of James C. Russick, Esq.

Affidavit of Kevin C. Ambler, Major, USAFR
Affidavit of John F. Rudy, II, Esq.

Affidavit of Patricia Anderson, Esq.




I hereby certify that on December 11, 2003, Respondent’s original Pre-

Hearing Statement, together with a diskette containing the document in Word

Perfect format, has been sent by overnight delivery for filing to the Clerk of the

Court, Florida Supreme Court, 500 S. Duval Street, Tallahassee FL 32399-1927; |

and that duplicates of the original were served by telecopier and U.S. Mail to: JQC
Special Counsel, Charles P. Pillans, ITI, Esq., Bedell Ditmar DeVault Pillans &
Coxe, P.A., The Bedell Building, 101 East Adams Street, Jacksonville, FL 333202;

and to JQC General Counsel, Thomas C. MacDonald, Jr., 1904 Holly Lane,

David B. Weinstein, Esq.
Florida Bar No.: 604410
Virginia Zock Houser, Esq.
Florida Bar No.: 0848859
BALES WEINSTEIN
P.O. Box 172179

Tampa, Florida 33674-0179
Telephone: (813) 224-9100
Telecopier: (813) 224-9109

Tampa, FL 33629.

-and-

Gregory W. Kehoe, Esq.

Florida Bar No.: 0486140

JAMES HOYER NEWCOMER &
SMILJANICH, P.A.

4830 W. Kennedy Blvd., Suite 550
Tampa, Florida 33609
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IN THE SUPREME COURT OF FLORIDA

INQUIRY CONCERNING A Supreme Court Case No.:
JUDGE NO. 02-487 SCO03-1171

AMENDED THIRD PRE-HEARING STATEMENT

Judge Gregory P. Holder files this Pre-Hearing Statement,' pursuant to the
Order of the Judicial Qualifications Commission (“JQC”) Hearing Panel Chairman
dated June 18, 2004.

I. BACKGROUND

The JQC filed a Notice of Investigation on April 1, 2003, based on its
receipt of | copies of doéuments anonymously submitted to a military reserve
officer, Jefﬁey John Del Fuoco, in 2002, which he then submitted to the United
States Air Force on January 17, 2003. The documents included a paper
purportedly plagiarized by Judge Holder submitted to the Air Force’s Air War
College (“AWC”) in January 1998.

Based on the unauthenticated copies of documents, the JQC filed its Notice
of Formal Charges on July 16, 2003. The Charges included violations of Canons

1,2, and 5 of the Code of Judicial Conduct. Judge Holder emphatically denied all

: Discovery is ongoing. Respondent reserves the right to supplement this
Statement following completion of all discovery. Respondent also reserves the
right to file any necessary Motions regarding constitutional and dispositive issues
following the completion of discovery.




of the charges against him. Judge Holder specifically denies that he violated
Cannons 1, 2, or 5 of the Code of Judicial Conduct.

After months of discovery, the documents remain unauthenticated. Indeed,
the Air Force officer who graded the AWC papers in the 1997-1998 academic
year, Lt. Col. William O. Howe, has given sworn testimony that he could not
authenticate the purported Holder Paper (Exhibit A to JQC Notice of Formal
Charges “Exhibit A”) as the paper submitted by Judge Holder which received a
“satisfactory” grade. Col. Howe has graded thousands of papers on the topic
chosen by Judge Holder, and, admitting that it is impossible to authenticate the
documents at issue in deposition, he has identified the purported Holder Paper as
well as several other AWC papers as being graded by him when actually the
exhibits were artificially generated.

Moreover, witnesses have come forward and have given sworn statements
tﬁét the document attached to the Notice of Formal Charges as Exhibit “A” is not
the document that Judge Holder gave these witnesses to review in early 1998. The
Air Force, Judge Holder, and each person who was shown or read the actual AWC
paper submitted by Judge Holder to the Air Force in 1998 did not retain a copy of

that document — be it a hard copy or a computer copy.
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II. WITNESSES

FACT WITNESSES

Witnesses who may be called by Respondent, subject to Respondent’s
Motions In Limine, include:

Lorraine Nasco — Ms. Nasco will testify regarding access to chambers and
computers, Judge Holder’s drafting and the finalization of the AWC paper
submitted by Judge Holder in January 1998.

Sylvia B. Morgan — Ms. Morgan will testify regarding Judge Holder’s AWC paper
as well as Judge Bananno’s unauthorized entry into in Judge Holder’s private
chambers.

John S. Vento, Esq,. Colonel, United States Air Force Reserve (“USAFR”) — Col.
Vento will testify regarding the AWC paper that Judge Holder submitted to the Air
Force and that Mr. Vento reviewed at that time.

James C. Russick, Esq., Lt Col USAFR (Retired) — Lt. Col Russick will testify
regarding participation in the AWC seminar with Judge Holder and Col. Perry;
Judge Holder’s research for the AWC paper; and the AWC paper that Judge
Holder submitted to the Air Force and that Mr. Russick reviewed at that time.

Kenneth E. Lawson, Esq., Assistant U.S. Attorney — Mr. Lawson will testify
regarding Judge Holder’s AWC paper, the Hoard Paper, and disavowal of certain
statements by Jeffrey Del Fuoco.

Dennis M. Alvarez, Esq., former Chief Judge of the Thirteenth Judicial District of
Florida (Hillsborough County) — Mr. Alvarez will testify regarding courthouse
security, complaints of misconduct and corruption by judges and court personnel in
the Thirteenth Judicial District of Florida (Hillsborough County), knowledge of
investigations into those allegations, Judge Holder’s relationship with other judges
and Judge Alvarez’ relationship with Judge Holder, and Judge Holder’s work
habits and relationship to the media.

Robert H. Bonnano, Esqg., former Circuit Judge of the Thirteenth Judicial District
of Florida (Hillsborough County) — Mr. Bonnano will testify regarding his and
other judges’ relationships with Judge Holder, the circumstances regarding his




unauthorized presence in Judge Holder’s private chambers, and the courthouse’s
information systems.

Jeffrey J. Del Fuoco, US Army (Reserve), Assistant U.S. Attorney — Mr. Del
Fuoco will testify regarding the circumstances surrounding his receipt of Exhibits
A and B, the location of related materials, the disposition of the exhibits from his
receipt until forwarding to Jeffrey S. Downing, testimony regarding packet of
documents “discovered” in October 2003 and forwarded to Air Force and the JQC,
and his employment status at time of these events.

Jeffrey S. Downing, Assistant U.S. Attorney — Mr. Downing will testify regarding
the circumstances surrounding receipt of Exhibits A and B, the location of related
materials, the disposition of the exhibits from his receipt until forwarding to the
Air Force, testimony regarding packet of documents received in October 2003 and
forwarded to Air Force and JQC.?

Col. Mary V. Perry, United States Air Force (“USAF”) — Col. Perry will testify
regarding the Air War College seminars that she attended with Judge Holder, the
AWC paper she wrote and submitted, and persons to whom she may or may not
have given copies of her paper.

Col. Dixie Morrow, USAF — Col Morrow will testify regarding the Air War
College seminars that she attended, conversations with Judge Holder regarding
writing the AWC paper, and practices of AWC students.

Lt. Col. John Odom, USAF — Lt. Col. Odom will testify regarding substantive Air
Force matters, including, Air Force Promotion Board proceedings, and Judge
Holder’s military duties.

Col. John Powers, USAF — Col. Powers will testify regarding his experience as
Judge Holder’s supervisor, and substantive Air Force matters.

Lt. Col. William O. Howe, Jr., USAF — Lt. Col. Howe will testify regarding the
AWC grading process and inability to authenticate Exhibit A and related exhibits
and confirmation of certain anomalies in Exhibit A (by deposition, November 20,
2003).

? Subject to Judge Holder’s Motion to Exclude and Objections to the Special
Counsel’s Pre-Trial Statement.
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Lt. Col. Charles A. Howard, USAF — Lt. Col. Howard will testify to confirm the
attendance of Judge Holder, James C. Russick, and Mary V. Perry in the AWC
seminar at MacDill AFB in 1997-98, the AWC grading process, the original of
Holder’s AWC paper (Exhibit A to the Notice of Formal Changes) the grader’s
correspondence to Judge Holder, and authentication of Exhibit A.

Maj. Gen. Frank Ragano, US Army — Maj. Gen. Ragano will testify regarding
AWC, warnings regarding plagiarism given to AWC students, means to detect
plagiarism, and Air Force steps and mechanisms to detect plagiarism.

Detective James Bartoszak, Tampa Police Department (“TPD”) - Det. Bartoszak
will testify regarding Judge Holder’s participation in undercover corruption
investigation.

Detective Dolvin “Bill” Todd, TPD — Det. Todd will testify regarding Judge
Holder’s participation in undercover corruption investigation.

Special Agent Kelly Thomas, Federal Bureau of Investigation - Special Agent
Thomas will testify regarding Judge Holder’s participation in undercover
corruption investigation.

Col. E. David Hoard — Col. Hoard will testify regarding AWC course and paper.

Judge Gregory P. Holder — will testify regarding the allegations in this proceeding
and the background and setting of those allegations.

Scott F. Peterka, Florida Department of Law Enforcement — Mr. Peterka will
testify regarding the courthouse investigations.

John T. Crow, Ph.D. — Mr. Crow will testify regarding applied linguistics, applied
grammar, stylistic elements of writing composition and composition analysis of
texts.

Bruce Dekraker — Mr. Dekraker will testify regarding analysis of | authenticity of
documents, including the purported Holder paper.

Matt Kloskowski — Mr. Kloskowski will testify regarding graphic reproduction and
Adobe Photoshop.
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Patricia T. Williams and/or Walter Williams — Mr. and/or Mrs. Williams will
testify regarding printing and graphic reproduction techniques.

Michael S. Musial — Mr. Musial will testify regarding computer technology,
computer backup systems, and record preservation.

David Greetham — Mr. Greetham will testify regarding backup tapes, computers,
and computer files.

Bradley D. Lutz — Mr. Lutz will testify regarding Hillsborough County Courthouse
information systems. '

Mildred R. Becki Stafford — Ms. Stafford will testify regarding Hillsborough
County Courthouse information systems.

William J. Walls — Mr. Walls will testify regarding AWC papers and information
and documents received from Jeffrey Del Fuoco.

POSSIBLE REBUTTAL WITNESSES

Lt. Col. Lauren Johnson-Naumann, USAF — Lt. Col. Johnson-Naumann is a
possible rebuttal witness.

CHARACTER WITNESSES (Subject to Witness Availability)

Kenneth Ambler, Esq.

Honorable Lamar Battles

Howard L.. Donaldson, Colonel (USAF Ret.)
Honorable William Levens

Honorable James S. Moody, Jr.

Timon V. Sullivan, Esq.

Honorable Martha Cook

Robert Williams, Esq.

Clifton C. Curry




EXHIBITS:?

1.

10.
11.
12.
13.
14.
15.

16.

Deposition of Lieutenant Colonel Charles A. Howard and Exhibits,
(November 19, 2003)

Affidavit of Lieutenant Colonel Charles A. Howard (March 11, 2003)
Affidavit of Lieutenant Colonel Charles A. Howard (June 9, 2003)

Deposition of Lieutenant Colonel William O. Howe, Jr. and Exhibits
(November 20, 2003)

Affidavit of Lieutenant Colonel William O. Howe, Jr. (March 10, 2003)
Affidavit of Lieutenant Colonel William O. Howe, Jr. (August 20, 2003)
Deposition of Lorraine Nasco and Exhibits (November 5, 2003)
Affidavit of Lorraine Nasco (April 4, 2003)

Affidavit of Lorraine Nasco (June 27, 2003)

Affidavit of Lorraine Nasco, (August 31, 2003)

E-mail of Lorraine Nasco, (April 16, 2003)

Deposition of James W. Bartoszak and Exhibits (December 10, 2003)
Affidavit of James W. Bartoszak (October 27, 2003)

Deposition of Sylvia B. Morgan and Exhibits (December 10, 2003)
Affidavit of Sylvia B. Morgan (June 26, 2003) |

Deposition of Michael S. Musial and Exhibits (December 10, 2003)

3 List subject to rulings upon all motions to exclude. By listing item as exhibit, Judge Holder does not waive any
objections to the admissibility thereof.




17.
18.
19.
20.
21.
22.
23.
24.

25.
26.

27.
28.
2
30.
31.
32.
33.
34.

35.

Affidavit of Michael S. Musial (September 2, 2003)

Graded Hoard Paper and accompanying Letter

Deposition of Dolvin W. Todd, Jr. and Exhibits (December 10, 2003)
Affidavit of Dolvin W. Todd, Jr. (August 13, 2003)

Deposition of Walter Williams and Exhibits (January 8, 2004)
Deposition of Patricia Williams and Exhibits (January 8, 2004)
Declaration of Bradley D. Lutz

Declaration of Becki Stafford (August 16, 2004)

Unsealed Grand Jury Testimony of former Chief Judge F. Dennis
Alvarez (August 25, 2000)

Unsealed Grand Jury Testimony of former Circuit Judgé Robert H.
Bonnano (November 15, 2000)

Unsealed Grand Jury Testimony of Scott F. Peterka (October 3, 2000)
Affidavit of Howard L. Donaldson (June 3, 2003)

Affidavit of E. David Hoard (March 6, 2003)

Affidavit of Kenneth E. Lawson (November 14, 2003)

Affidavit of Lt. Col. Dixie A. Morrow (June 4, 2003)

Affidavit of Col. Mary V. Perry (May 28, 2003)

Affidavit of Col. Mary V. Perry (November 12, 2003)

Affidavit of Lt. Col. James C. Russick (August 5, 2003)

Affidavit of John Sebastian Vento (August 5, 2003)




36.
37.
38.
39.
40.
41.
42.
43.
44,
45.
46.
47.
48.
4.

50.

51.
52.
53.

54.

Affidavit of James J. Cusak, Esq.

Affidavit of Lieutenant Colonel John Odom

Affidavit of Colonel Glenn Spitzer (June 16, 2003)

Letter of Colonel Glenn Spitzer (April 19, 2003)

Affidavit of Lieutenant Colonel Daryl Trawick

Notarized letter of Lieutenant Colonel Kirk Granier (June 6, 2003)
Affidavit of Clifton Curry, Esq.

Afﬁdavit of Patricia Fields Anderson, Esq. (July 22, 2004)

Affidavit of Patricia Fields Anderson, Esq. (August 17, 2003)

Affidavit of Sharon Morgan Vollrath, Esq.

Affidavit of Jerry Hill

Affidavit of M. Blair Payne

Affidavit of Major Christine R. Bosau

Letter of Major Kenneth C. Ambler to Gen. Thomas J. Fiscus

Test Results and Grades from Holder’s Air Force Continuing Education
Classes: Squadron Officer School, Air Command and Staff College, and
Air War College

Adobe Photoshop Manual

Air Force Awards Bestowed on Gregory P. Holder

Attendance Records of Air Force Continuing Education Classes

Course Materials from the Air War College




55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

DR ek

Gregory P. Holder’s Air Force Active Duty Records

Gregory P. Holder’s Application for Federal Judgeship

Copy of Purported Holder Paper Received from Jeffrey Del Fuoco
(Exhibit A to JQC Notice of Formal Changes)

Facsimile Transmission of E. David Hoard’s AWC Paper to Judge
Holder, which was received by Jeffrey Del Fuoco (Exhibit B to JQC
Notice of Formal Charges)

Commander Directed Investigation, Gregory P. Holder, 16 March 2003
Prepared by Colonel David M. Leta (CDI)

Supplemental Report to Commander Directed Investigation, Colonel
David M. Leta, 19 April 2003

Letter of Reprimand, Colonel Rita Russell to Colonel Gregory P. Holder,
18 April 2003 (with attachments)

Document Retrieved from Courthouse Backup Files of Lorraine Nasco,
last accessed December 5, 1997 at 3:46 PM

Lorraine Nasco’s Attendance Records at the Courthouse

Computer files on Courthouse computers and back up tapes, and
printouts related thereto

Judicial Automated Data System Meeting Recap (November 16, 2001)
AWC Paper submitted by Lieutenant Colonel Mary V. Perry, April 1998

Documents found by Jeffrey Del Fuoco in October 2003, Bates-stamped
KELjd 1-171

Purported Holder Paper as contained in Bates-stamped KELjd1-171

Memo from Jeffrey Del Fuoco to Col. Thomas Jaster, November 2, 2003,
regarding origin of KELjd 1-171
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70.

71.

72.

73.

74.

75.

76.

AWC Paper by Mary V. Perry as contained in KELjd1-171.
Deposition of Judge Gregory P. Holder (November 5, 2003)
Deposition of Judge Gregory P. Holder (April 29, 2004)
Affidavit of Judge Gregory P. Holder (June 25, 2003)
Affidavit of John F. Rudy, I

FDLE Investigation Report Re Unauthorized Presence In Judge Holder’s
Chambers

Exemplars of Judge Holder’s Writing.

Dated: September 1, 2004

Respectfully Submitted,

< L

David B. Weinstein, Esq.
Florida Bar Number 604410
Bales Weinstein

Post Office Box 172179
Tampa, Florida 33672-0179
Telephone No.: (813) 224-9100
Telecopier No.: (813) 224-9109

-and-

Juan P. Morillo

Florida Bar No.: 0135933

Sidley Austin Brown & Wood LLP
1501 K Street, N.W.

Washington, D.C. 20005

Telephone: (202) 736-3000
Telecopier: (202) 736-8711

Counsel for Judge Gregory P. Holder
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CERTIFICATE OF SERVICE

I certify that on September 1, 2004, a copy of the foregoing has been served
by telecopier and by U.S. Mail to: Ms. Brooke Kennerly, Hearing Panel Executive
Director, 1110 Thomasville Road, Tallahassee, FL. 32303; Honorable John P.
Kuder, Chairman of the Hearing Panel, Judicial Building, 190 Governmental
Center, Pensacola, FL 32501; John Beranek, Counsel to the Hearing Panel, Ausley
& McMullen, P.O. Box 391, Tallahassee, Florida 32302; Charles P. Pillans, III,
Esq., JQC Special Counsel, Bedell Ditmar DeVault Pillans & Coxe, P.A., The
Bedell Building, 101 East Adams Street, J acksonville, FL 32202; and, Thomas C.
MacDonald, Jr., JQC General Counsel, 1904 Holly Lane, Tampa, FL. 33629.

<A

Attorney
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IN THE SUPREME COURT OF FLORIDA

INQUIRY CONCERNING A Supreme Court Case No.:
JUDGE NO. 02-487 SC03-1171

FOURTH AMENDED PRE-HEARING STATEMENT

Judge Gregory P. Holder files this Pre-Hearing Statement,' pursuant to the
Order of the Judicial Qualifications Commission (“JQC”) Hearing Panel Chairman
dated February 16, 2005.

L BACKGROUND

On July 16, 2003, the Florida Judicial Qualifications Commission (the
“JQC”) filed a Notice of Formal Charges (the “Notice”) to determine whether
Respondent plagiarized an Air War College (“AWC”) paper submitted in 1998
(“purported Holder paper”). The JQC’s charges are based upon unauthenticated
copies of the purported Holder paper.

The Charges included violations of Canons 1, 2, and 5 of the Code of
Judicial Conduct. Judge Holder has emphatical.ly denied all of the charges against
him. Judge Holder specifically denies tﬁat he violated Cannons 1, 2, or 5 of the

Code of Judicial Conduct.

' Discovery remains ongoing and Respondent reserves the right to amend this

Statement and the right to file any necessary motions following the submission
of this Statement.




After many months of discovery, the documents remain unauthenticated.
Indeed, the Air Force officer who graded the AWC papers in the 1997-1998
academic year, Lt Col William O. Howe, has given sworn testimony that he could
not authenticate the purported Holder paper (Exhibit A to JQC Notice of Formal
Charges “Exhibit A”) as the paper submitted by Judge Holder which -received a
“satisfactory” grade. Col Howe has graded thousands of papers on the topic
chosen by Judge Holder, and, admitting that it is impossible to authenticate the
documents at issue in deposition, he has identified the purported Holder Paper as
well as several other AWC papers as being graded by him when actually the
exhibits were artificially generated. |

Moreover, witnesses have come forward and have given sworn statements or
depositions that the document attached to the Notice of Formal Charges as Exhibit
“A” is not the document that Judge Holder gave these witnesses to review in early
1998. Judge Holder and each person who was shown or read the actual AWC
paper submitted by Judge Holder to the Air Force in 1998 will testi.fy in a manner

flatly inconsistent with the purported Holder paper being authentic.




. WITNESSES

FACT WITNESSES

Witnesses who may be called by Respondent, subject to Respondent’s
Motions In Limine, include:

Lorraine Nasco — Ms. Nasco will testify regarding Judge Holder’s chambers, work
habits, writing, and computers; Judge Holder’s research, drafting, finalization,
submission, and distribution of the AWC paper submitted by Judge Holder in
January 1998; and chambers’ practices and procedures.

Sylvia B. Morgan — Ms. Morgan will testify regarding Judge Holder’s AWC paper
(including its preparation and distribution), Judge Bonanno’s unauthorized entry
into Judge Holder’s private chambers, and chambers’ practices and procedures.

John S. Vento, Esq., Col, United States Air Force Reserve (“USAFR”) — Col
Vento will testify regarding the AWC paper that Judge Holder actually prepared
and submitted to the Air Force.

James C. Russick, Esq., Lt Col USAFR (Retired) — Lt Col Russick will testify
regarding participation in the AWC seminar with Judge Holder and Col Perry;
Judge Holder’s research for the AWC paper; and the AWC paper that Judge
Holder actually prepared and submitted to the Air Force.

Kenneth E. Lawson, Esq., Assistant U.S. Attorney — Mr. Lawson will testify
regarding Judge Holder’s AWC paper, the Hoard Paper, receipt of Air War
College materials, and Judge Holder’s reputation for truthfulness.

Dennis M. Alvarez, Esq., former Chief Judge of the Thirteenth Judicial District of
Florida (Hillsborough County) — Mr. Alvarez will testify regarding courthouse
security, complaints of misconduct and corruption by judges and court personnel in
the Thirteenth Judicial District of Florida (Hillsborough County), knowledge of
investigations into those allegations, Judge Holder’s relationship with other judges,
including Judge Alvarez, as well as Judge Holder’s work habits and relationship
with the media.
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Robert H. Bonanno, Esq., former Circuit Judge of the Thirteenth Judicial District
of Florida (Hillsborough County) — Mr. Bonanno will testify regarding his and
other judges’ relationships with Judge Holder, the circumstances regarding his
unauthorized presence in Judge Holder’s private chambers, and the courthouse’s
information systems.

Jeffrey J. Del Fuoco, US Army (Reserve), Assistant U.S. Attorney — Mr. Del
Fuoco will testify regarding the circumstances surrounding his alleged receipt of
JQC Exhibits A and B, his subsequent conduct, the location of related materials,
the chain of custody and other events relating to the Exhibits and related materials,
testimony regarding an envelope of documents “discovered” in October 2003, and
forwarded to the Air Force and the JQC,” forensic analysis of the purported
“evidence,” Mr. Del Fuoco’s positions at the U. S. Attorney’s Office, and other
complaints and evidence he has offered against other members of the legal
 community.

Jeffrey S. Downing, Assistant U.S. Attorney — Mr. Downing will testify regarding
the circumstances surrounding receipt of Exhibits A and B, the location of related
materials, the chain of custody and handling of these documents, the envelope of
documents received from Del Fuoco in October 2003 and forwarded to the Air
Force and JQC,? forensic analysis of the purported “evidence,” Mr. Del Fuoco’s
positions within the U. S. Attorney’s Office, and Mr. Del Fuoco’s character and
reputation for truthfulness.

Col Mary V. Perry, United States Air Force (“USAF”) — Col Perry will testify
regarding the Air War College seminars that she attended with Judge Holder, the
AWC paper she wrote and submitted, and the distribution of her paper.

Col Dixie Morrow, USAF — Col Morrow will testify regarding the Air War
College seminars that she attended, conversations with Judge Holder regarding
writing the AWC paper, and practices of AWC students.

Lt Col John Odom, USAF — Lt Col Odom will testify regarding substantive Air
Force matters, including, Air Force Promotion Board proceedings, and Judge
Holder’s military duties.

2 Subject to Judge Holder’s Motion to Exclude and Objections to the Special

Counsel’s Pre-Trial Statement.

3 Same as #2 above.




Col John Powers, USAF — Col Powers will testify regarding his experience as
Judge Holder’s supervisor and as to substantive Air Force matters.

Lt Col William O. Howe, Jr., USAF — Lt Col Howe will testify regarding the AWC
grading process, his inability to authenticate Exhibit A and related exhibits, and

confirmation of certain anomalies in Exhibit A (by deposition, November 20,
2003).

Lt Col Charles A. Howard, USAF — Lt Col Howard will testify to confirm the
attendance of Judge Holder, James C. Russick, and Mary V. Perry in the AWC
seminar at MacDill AFB in 1997-98, the AWC grading process, Holder’'s AWC
paper, and the grader’s correspondence to Judge Holder.

Maj Gen Frank Ragano, US Army — Maj Gen Ragano will testify regarding AWC,
warnings regarding plagiarism given to AWC students, means to detect plagiarism,
and Air Force steps and mechanisms to detect plagiarism.

Detective James Bartoszak, Tampa Police Department (“TPD”) — Det. Bartoszak
will testify regarding Judge Holder’s participation in undercover corruption
investigations and attendant concerns about Judge Holder’s safety.

Detective Dolvin “Bill” Todd, TPD — Det. Todd will testify regarding Judge
Holder’s participation in undercover corruption investigations and attendant
concerns about Judge Holder’s safety.

Special Agent Kelly Thomas, Federal Bureau of Investigation — Special Agent
Thomas will testify regarding Judge Holder’s participation in undercover
corruption investigations.

Col E. David Hoard — Col Hoard will testify regarding the AWC course and his
paper.

Judge Gregory P. Holder — Judge Holder will testify regarding the allegations in
this proceeding and the background of those allegations, his chambers, his career,
and related matters.

Scott F. Peterka, Florida Department of Law Enforcement — Mr. Peterka will
testify regarding corruption investigations and related matters.




John T. Crow, Ph.D. — Mr. Crow will testify regarding applied linguistics, applied
grammar, stylistic elements of writing composition, and his analysis of the
purported Holder paper.

Bruce Dekfaker — Mr. Dekraker will testify regarding his analysis of the purported
Holder paper and Linda James’ analysis of the same. _

Matt Kloskowski — Mr. Kloskowskj will testify regarding graphic reproduction and
Adobe Photoshop.

Patricia T. Williams and/or Walter Williams — Mr. and/or Mrs. Williams will
testify regarding printing and graphic reproduction techniques.

Michael S. Musial — Mr. Musial will testify regarding computer technology,
computer backup systems, record preservation, and files found on courthouse
information systems.

David Greetham — Mr. Greetham will testify regarding backup tapes, computers,
and computer files, including computer files found on the courthouse information
systems.

Bradley D. Lutz — Mr. Lutz is expected to testify regarding Hillsborough County
Courthouse information systems.

Mildred R. Becki Stafford — Ms. Stafford is expected to testify regarding
Hillsborough County Courthouse information systems.

William J. Walls — Mr. Walls will testify regarding AWC papers and information
and documents he received from Jeffrey Del Fuoco.

Sheriff Charles B. Wells — Sheriff Wells will testify regarding allegations made
against him by Jeffrey Del Fuoco, litigation including the Sheriff and Mr. Del
Fuoco, and Mr. Del Fuoco’s reputation for truthfulness.

Paul I. Perez — Mr. Perez will testify regarding Mr. Del Fuoco’s allegations against
members of the US Attorney’s Office, his positions and status at the office, as well
as Mr. Del Fuoco’s reputation for truthfulness.




Robert Mosakowski — Mr. Mosakowski will testify regarding Mr. Del Fuoco’s
allegations against members of the US Attorney’s Office, his positions and status
at the office, as well as Mr. Del Fuoco’s reputation for truthfulness.

James Klindt — Mr. Klindt will testify regarding Mr. Del Fuoco’s allegations
against members of the US Attorney’s Office, his positions and status at the office,
as well as Mr. Del Fuoco’s reputation for truthfulness.

Robert O’Neill — Mr. O’Neill will testify regarding Mr. Del Fuoco’s allegations
against members of the US Attorney’s Office, his positions and status at the office,
as well as Mr. Del Fuoco’s reputation for truthfulness.

POSSIBLE REBUTTAL WITNESSES

Lt Col Lauren Johnson-Naumann, USAF — Lt Col Johnson-Naumann is a possible
rebuttal witness.*

CHARACTER WITNESSES (Subject to Witness Availability)

Kenneth Ambler, Esq.
Honorable Lamar Battles
Honorable William Levens
Honorable James S. Moody, Jr.
Timon V. Sullivan, Esq.
Honorable Martha Cook
Clifton C. Curry

Jim Cusack, Esq.

Richard Mandt

Gen Chip Diehl (Ret.)

* In addition, Respondent reserves the right to call any fact or character witness

as a rebuttal witness.




EXHIBITS:*

No. Date Description

1 November 19, 2003 | Deposition of Lieutenant Colonel Charles A. Howard and
Exhibits’

2 March 11, 2003 Affidavit of Lieutenant Colonel Charles A. Howard

3 June 9, 2003 Affidavit of Lieutenant Colonel Charles A. Howard

4 November 20, 2003 | Deposition of Lieutenant Coionel William O. Howe, Jr. and
Exhibits

15 March 10, 2003 Affidavit of Lieutenant Colonel William O. Howe, Jr.

6 August 20, 2003 Affidavit of Lieutenant Colonel William O. Howe, Jr.

7 | November 5, 2003 | Deposition of Lorraine Nasco and Exhibits

8 April 3, 2003 Affidavit of Lorraine Nasco

9 June 27, 2003 Afﬁdavit of Lorraine Nasco

10 | August 31, 2003 Affidavit of Lorraine Nasco,

11 | April 16, 2003 E-mail of Lorraine Nasco,

12 | December 10, 2003 | Deposition of James W. Bartoszak and Exhibité

List is subject to rulings upon all motions to exclude. By listing item as exhibit, Judge
Holder does not waive any objections to the admissibility thereof. In addition,
Respondent understands the obligation to notice and exchange “Exhibits” to apply only
to evidentiary exhibits, and not to demonstrative or illustrative aids.

Throughout  this exhibit list, references to “Exhibits” include both the original
documents that are referenced in the deposition and copies of those documents that may
be attached to the deposition transcript.
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No.

Date

Description

13 | October 27, 2003 Affidavit of James W. Bartoszak

14 | December 10, 2003 | Deposition of Sylvia B. Morgan and Exhibits

15 | June 26, 2003 Affidavit of Sylvia B. Morgan

16 | December 10, 2003 | Deposition of Michael S. Musial and Exhibits

’1 7 | September 2, 2003 | Affidavit of Michael S. Musial

18 Graded Hoard Paper and accompanying Letter

19 | December 10, 2003 Depoéition of Dolvin W. Todd, Jr. and Exhibits

20 | August 18, 2003 Affidavit of Dolvin W. Todd, Jr.

21 | January 8, 2004 Deposition of Walter Williams and Exhibits

22 | January 8, 2004 Deposition of Patricia Williams and Exhibits

23 | August 16, 2004 Declaration of Bradley D. Lutz

24 | October 9, 2003 Statement of Bradley D. Lutz

25 | August 16, 2004 Declaration of Becki Stafford

26 | October 9, 2003 Statement of Becki Stafford

27 | October 25, 2000 Unsealed Grand Jury Testimony of former Chief Judge F.
Dennis Alvarez

28 | November 15, 2000 | Unsealed Grand Jury Testimony of former Circuit Judge
Robert H. Bonanno

29 | October 3, 2000 Unsealed Grand Jury Testimony of Scott F. Peterka




No. Date Description

30 | June 3, 2003 Affidavit of Howard L. Donaldson

31 | March 6, 2003 Affidavit of E. David Hoard

32 | November 14, 2003 | Affidavit of Kenneth E. Lawson

33 | February 11,2005 | Deposition of Kenneth E. Lawson

34 | June 4, 2003 Affidavit of Lt Col Dixie A. Morrow

35 | May 28, 2003 Affidavit of Col Mary V. Perry

36 | November 12, 2003 | Affidavit of Col Mary V. Perry

37 | August 5, 2003 Affidavit of Lt Col James C. Russick

38 | August 5, 2003 Affidavit of John Sebastian Vento, Esq.

39 | May 28, 2005 Deposition of John Sebastian Vento with Exhibits
40 | June 20, 2003 Affidavit of James J. Cusak, Esq.

41 | June 4, 2003 Affidavit of Lieutenant Colonel John Odom

42 June 16, 2003 Affidavit of Colonel Glenn Sp.itzer

43 | April 19, 2003 Memorandum of Colonel Glenn Spitzer

44 | June 4, 2003 Afﬁdévit of Lieutenant Colonel Daryl Trawick
45 | June 6, 2003 Notarized letter of Lieutenant Colonel Kirk Granier
46 | June 5, 2003 Affidavit of Clifton Curry, Esq.

47 | June 26, 2003 Affidavit of Clifton Curry, Esq.

10
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No. Date Description

48 | July 22, 2004 Affidavit of Patricia Fields Anderson, Esq.

49 | August 17, 2003 Affidavit of Patricia Fields Anderson, Esq.

50 | June 6, 2003 Affidavit of Sharon Morgan Vollrath, Esq.

51 |July 14,2004 Affidavit of Jerry Hill

52 | August 25, 2003 Affidavit of M. Blair Payne

53 | undated Statement of Major Christine R. Bosau

54 | August 27, 2003 Letter of Major Kenneth C. Ambler to Gen Thomas J. Fiscus

55 Test Results and Grades from Judge Holder’s Air Force
Continuing Education Classes: Squadron Officer School, Air
Command and Staff College, and Air War College

56 Adobe Photoshop Program and Manual 5.0

57 Air Force Awards Bestowed on Gregory P. Holder

58 Attendance Records of Air Force Continuing Education
Classes

59 Course Materials from the Air War College

60 Gregory P. Holder’s Air Force Active Duty Records

61 Gregory P. Holder’s Application for Federal Judgeship

62 Copy of Purported Holder Paper Received from Jeffrey Del

Fuoco attached as Exhibit A to JQC’s Notice of Formal
Charges

11




No.

Date

Description

63 Facsimile Transmission of E. David Hoard’s AWC Paper to
Judge Holder (Exhibit B to JOQC Notice of Formal Charges)

64 Commander Directed Investigation, Gregory P. Holder, 16
March 2003 Prepared by Colonel David M. Leta Commander
Directed Investigation

65 | April 19, 2003 Supplemental Report to Commander Directed Investigation,
from Colonel David M. Leta

66 | April 18, 2003 Letter of Reprimand, Colonel K.C. McClain to Colonel
Gregory P. Holder, with attachments

67 | December 5, 1997 | Document Retrieved from Courthouse Backup Files of
Lorraine Nasco, last accessed December 5, 1997 at 3:46 PM

68 Lorraine Nasco’s Attendance Records at the Courthouse

69 Computer files on Courthouse computers and back up tapes,
and printouts related thereto

70 | November 16, 2001 | Judicial Automated Data System Meeting Recap

71 | April 17, 1998 AWC Paper submitted by Lieutenant Colonel Mary V. Perry

72 | October 2003 Documents found by Jeffrey Del Fuoco in October 2003,
Bates-stamped KELjd 1-171

73 | October 2003 Purported Holder Paper as contained in Bates-stamped
KELjd1-171; (KELjd 112-137)

74 | November 2, 2003 | Memo from Jeffrey Del Fuoco to Col Thomas Jaster,
regarding origin of KELjd 1-171

75

AWC Paper by Mary V. Perry as contained in KELjd1-171

12
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No. Date Description

76 | November 5, 2003 | Deposition of Judge Gregory P. Holder and Exhibits |

77 | April 29, 2004 Deposition of Judge Gregory P. Holder and Exhibits

78 | June 25, 2003 Affidavit of Judge Gregory P. Holder

79 | August 18, 2003 Affidavit of John F. Rudy, II

80 FDLE Investigation Report Re Unauthorized Presence In
Judge Holder’s Chambers

81 Exemplars of Judge Holder’s Writing

82 | August 29, 2003 Memorandum re: Apparent Ethical and Possible Criminal
Violations Committed by AUSAs Robert E. O’Neil and
Robert Mosakowski from Jeffrey Del Fuoco to Office of
Professional Responsibility US Dept of Justice

83 | December 2003 Complaint of Possible Prohibited Personnel Practice or other
Prohibited Activity from Jeffrey Del Fuoco, re: Paul I. Perez;
James Klindt; and Robert E. O’Neil

84 | September 23, 2004 | US District Court Motion for Sanctions Against Jeffey Del

' Fuoco and Plaintiff’s Attorney Craig Huffman for Bad Faith

and Extortionate Conduct and Incorporated Memorandum of
Law Re Jeffrey Del Fuoco v. Charles B Wells, et al

85 | July 30, 2004 Second Amended Complaint Re Jeffrey Del Fuoco v. Charles

B. Wells, Sheriff of Manatee County, Larry Bahnson,
employee of Sheriff, and Deputy Barry Coleman, employee
of Sheriff US District Court Middle District of Florida

13




No.

Date

Description

86

11/29/2004

Exhibit A State of Florida Elections Commission
Confidential Complaint, complainant, Jeffrey Del Fuoco
against Charles B. Wells August 19, 2004; Also a Statement
in Support of Complaint written 9/23/2004, filed 11/29/2004

87

Sept 28, 2004

Exhibit B Letter from Barbara Linthicum of Florida Elections
Commission to Jeffrey Del Fuoco re: receipt of complaint that
appears legally insufficient

88

11/29/2004

Exhibit C State of Florida Elections Commission
Confidential Complaint, complainant, Jeffrey Del Fuoco
against Charles B. Wells states a third party witness as Joseph
Burnhart, pursuant to Letter of Sept 28, 2004 filed
11/29/2004, received 10/11/2004

89

October 15, 2004

Letter from Barbara M. Linthicum of Florida Elections
Commission to Jeffrey Del Fuoco stating upon review of the
complaint, that it is still legally insufficient, and requires
more specific reasons for the complaint to be legally
sufficient

90

Del Fuoco Email to John Sugg re: retention of Stephen Kohn,
Esq. mentions Judge Holder

91

March 2, 2005

Order in Jeffrey Del Fuoco v. Charles B. Wells, etc, et al., US
District Court Middle District of Florida

92

August 27, 2004

Deposition of Jeffrey J. Del Fuoco, AUSA and Exhibits

93

August 31, 2004

Deposition of Jeffrey Downing, AUSA and Exhibits

14
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No. Date Description

94 | March 7, 2005 Affidavit of Colonel Brian D. Bourne

95 | May 4, 2005 Deposition of John T. Crow with Exhibits

96 | May 4, 2005 Deposition of Matthew Kloskowski

97 Movie files (.avi) demonstrating Photoshop editing
capabilities .

98 | September 10, 2004 | Exhibits to Deposition of Bruce Dekraker

99 | May 19, 2005 Exhibits to Deposition of Bruce Dekraker (including
: enlargements)
100 Annotated and unannotated photographs (including

enlargements) of both copies of the purported Holder ‘paper
and KELjd1-171 documents

101 Computer with word processing applications®

102 | September 1, 2004 | Deposition of F. Dennis Alvarez and Exhibits

103 | September 15, 2004 | Deposition of William J. Walls and Exhibits

104 Deposition of David Greetham

105 Deposition of Robert H. Bonanno

106 | November 8, 2002 | Letter from Holder to Department of Justice re status of
investigation

107 | August 20, 2004 Rule 11 Motion served in Del Fuoco v. Wells

 Due to the prohibitively high cost of replication, Respondent is making this exhibit

available for inspection at a time convenient to Special Counsel.
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No. Date Description

108 All documents and materials provided to the JQC by the
Thirteenth Judicial Circuit or its agents or employees

109 All texts, publications, and writings referenced in the
Deposition and Exhibits thereto of Linda James

110 All computer programs referenced in the Deposition of
Richard Kane

111 All documents produced by the Judicial Qualifications
Commission or its agents or employees in this matter

Dated: May 31, 2005

Respectfully Submitted,

David B. Weinstein, Esq.
Florida Bar Number 604410
Bales Weinstein :

Post Office Box 172179
Tampa, Florida 33672-0179
Telephone No.: (813) 224-9100
Telecopier No.: (813) 224-9109

-and-

Juan P. Morillo

Florida Bar No.: 0135933

Sidley Austin Brown & Wood LLP
1501 K Street, N.W.

Washington, D.C. 20005

Telephone: (202) 736-8000
Telecopier: (202) 736-8711

Counsel for Judge Gregory P. Holder
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CERTIFICATE OF SERVICE

I certify that on May 31, 2005, a copy of the foregoing has been served by
Federal Express to: Honorable John P. Kuder, Chairman of the Hearing Panel,
Judicial Building, 190 Governmental Center, Pensacola, FL 32501; John Beranek,
Counsel to the Hearing Panel, Ausley & McMullen, P.O. Box 391, Tallahassee,
Florida 32302; Charles P. Pillans, III, Esq., JQC Special Counsel, Bedell Ditmar
DeVault Pillans & Coxe, P.A., The Bedell Building, 101 East Adams Street,

Jacksonville, FL 32202; Ms. Brooke Kennerly, Hearing Panel Executive Director,

1110 Thomasville Road, Tallahassee, FL. 32303; and, Thomas C. MacDonald, Jr.,

JQC General Counsel, 1904 Holly Lane, Tampa, FL 33629.

S A

Attorney
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BEFORE THE JUDICIAL QUALIFICATIQNS COMMISSION
STATE OF FLORIDA
CASE NO.: 02487

INQUIRY CONCERNING JUDGE SUPREME CT. CASE NO. $C03~1171
GREGORY P. HOLDER; '
: /

ORDER _ON ENTITLEMENT TO COSTS
The Hearing Panel has antered its order dismissing the

charges in this case after a full evidentiary hearing. The

Hearing Panel recommends that the Court award coste in favoxr of
Judge Holder in accordance with Rule of Judicial Administration

2.140(c) and In re: Hagner, 737 So. 2d 1075 (Fla. 1999} .  The

appropriate amount of eauch costs will be considered by the

Hearing Panel upon the filing of a motion and detailed schedules
of those costs by couneel for Judge Holder.

DONE AND ORDERED this Z3¢d  day of June, 200s.

FLORIDA JUDXICIAL QUALIFICATIONS
COMMISSION

Commission
1110 Thomasville Road
‘Tallahassee, Florida 32303
850/4898~-1581
850/922-6781 (fax).

Copies furnished in accordance with the attached list.




.f;)

David B. Weinscein
Counsel to the Judge
‘Post Office Box 172179
Tawpa, FL 33674-0179
{813) 224-9100 .

(813) 224-9109 (fax)

Juan Morillo

Steven T. Cottreau
Couneel to the Judge
1501 K. Street, N.W.
Washington, DC 20005
(202) 736-8000

(202) 736-8711 (fax)

Charles P. Pillang, III
Special Councel

The Bedell Building
101 East Adams Streer
Jacksonville, FL 232202
(904) 353-0211 ‘
(904) 353-9307 (fax)

Thomas C. MacDonald, Jr.
General Counsel

1904 Holly Lane

Tampa, Florida 33629
(813) 221-2500

(813) 258-6265 (fax)

John Beranek '
Counsel to the Hearing Panel
Ausley & McMullen ‘

P.O. Box 391

Tallahassee, Florida 32302
(850) 224-9115

(850) 222-7560 (fax)

Brooke Kennerly . v

Florida dJudicial Qualifications
Commission

1110 Thomasville Road

Tallahassee, Florida 32303

(850) 488-1581

{(850) 922-6781 (fax)

B DT M TR SR AR A = 2 N

BRI




[~
al

TA




IN THE SUPREME COURT OF FLORIDA

INQUIRY CONCERNING _ Supreme Court Case
A JUDGE NO. 02-487 No.: SC03-1171

RESPONDENT’S MOTION FOR AWARD
OF ATTORNEYS’ FEES

Respondent, Judge Gregory P. Holder, moves this Court to enter an order
awarding Respondent the attorneys’ fees incurred by him in the defense of this
proceeding. The grounds on which this motion is based are set forth below.

1. Judge Holder was the subject of an investigation by an Investigative
Panel of the Judicial Qualifications Commission, which resulted in the filing of a

Notice of Formal Charges on July 16, 2003.

2. In order to defend himself against these charges, Judge Holder was |

forced to retain counsel and is obligated to pay them reasonable fees for their
services.

3.  After significant .discovery regarding the charges, a trial was held
before a Hearing Panel of the Judicial Qualiﬁcations Commission (“JQC”) from
June 6 to June 14, 2005.

4. On June 23, 2005, the Hearing Panel entered an Order of Dismissal
through its Chairman, Hon. John P. Kuder, unanimously dismissing the charges

against Respondent after a full hearing on the evidence.
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5. The public policy of the State of Florida, as set forth in its common
law and statutes, requires that Judge Holder be reimbursed for the attorneys’ fees
he has incurred in successfully defending himself against these charges. Thornber
v. City of Ft. Walton Beach, 568 So0.2d 914 (Fla. 1990); Ellison v. Reid, 397 So. 2d
352 (Fla. 1" DCA 1981); see also, Florida Equal Access to Justice Act, §
57.111(2), Fla. Stat. (2004).!

6. Judge Holder’s defense satisfies the requirements for an award of
attorneys’ fees as set forth m Thornber. 568 So. 2d at 917. These charges arose
out of or in connection. with the performance of Judge Holder’s official duties and
his defense served a public purpose by, among other things, a) resulting in a well
qualified and respected Circuit Court Judge with a significant case load continuing
hié. public service in the Thirteenth Judicial Circuit and avoiding the disruption,
time, and expense to parties, their counsel, and successor judges that would have
resulted from the reassignment of Judge Holder’s docket, and b) upholding the
confidence of the citizens of this State in the integrity of the judicial system and the

Respondent. See Notice of Formal Charges at p. 3.

' While the Equal Access to Justice Act does not expressly apply to courts, the

policy underlying the Act should apply to this matter and supports an award of

Respondent’s attorneys’ fees.
2




7. The attorneys’ fees set forth in the attached Appendix are reasonable
and were necessarily incurred in Judge Holder’s successful defense. Respondent
will submit additional documentation of these fees and their necessity and
reasonableness at or before a hearing on this motion or in accordance with an order
establishing a procedure for the resolution of this matter and attendant deadlines.

&. Respondent requests the appointment of a special master to consider -
evidence on the reasonableness and necessity of the requested fees and to
determing the amount due.

WHEREFORE, Respondent, Judge Gregory P. Holder, respectfully requests-
this Court to enter an order (1) éwarding Respondent attorneys’ fees in the amount
of $1,779,691.81, or other appropriate amount as established by the proof, against
the Judicial Qualifications Commission or an appropriate alternative party,” to bear
interest at the legal rate, and (2) appointing a special master to determine the

amount of fees due.

2 Public officials are entitled to reimbursement for legal fees "at public expense,”

often by their employers. Thornber, 568 So. 2d at 916 (city council members’
attorneys’ fees taxed against city government). In this case, Judge Holder is not
employed by the JQC. However, based on the law in this State, the JQC, Judge
Holder’s employer, or other appropriate alternative party, should reimburse
Respondent for legal fees incurred in this proceeding. Ellison, 397 So. 2d at
353-354 (Palm Beach County property appraiser’s attorneys’ fees paid from
budget approved by Department of Revenue).




Dated: July 25, 2005

Respectfully Submitted,

o

David B. Weinstein T
Florida Bar Number 0604410
Jonathan C. Koch

Florida Bar Number 0364525
Kimberly S. Mello

Florida Bar Number 0002968
Bales Weinstein

Post Office Box 172179
Tampa, FL 33672-0179
Telephone No.: (813) 224-9100
Telecopier No.: (813) 224-9109

-and-

Juan P. Morillo
Florida Bar Number 0135933
- Steven T. Cottreau
Specially Admitted
Sidley Austin Brown & Wood LLP
1501 K Street, N.W.
Washington, D.C. 20005
Telephone: (202) 736-8000
Telecopier: (202) 736-8711

Counsel for Judge Gregory P. Holder
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CERTIFICATE OF SERVICE

I certify that on July 25th, 2005, a copy of the foregoing, Respondent’s
Motion for Award of Attorneys’ Fees, has been served by regular U.S. Mail to:
Ms. Brooke Kennerly, Hearing Panel Executive Director, 1110 Thomasville Road,

Tallahassee, FL. 32303; John Beranek, Counsel to the Hearing Panel, Ausley &

McMullen, P.O. Box 391, Tallahassee, FL. 32302; Thomas C. MacDonald, Jr., JQC

General Counsel, 1904 Holly Lane, Tampa, FL 33629; and Charles P. Pillans, III,

ST by S R R ey

Esq., JQC Special Counsel, Bedell, Ditmar DeVault, Pillans & Coxe, P.A., The

Bedell Building, 101 East Adams Street, Jaéksonville, FL 32202. A courtesy copy
" has been provided by U.S. Mail to the Honorable John P. Kuder, Chairman of the

Hearing Panel, Judicial Building, 190 Governmental Center, Pensacola, FL 32501.

A

Attorney




Holder adv JQC
FL. Supreme Court Case No. SC03-1171

FEE EXHIBIT
FIRM ANMOUNT
Bales Weinstein $ 1,194,947.50
Sidley Austin Brown & Wood $ 533,627.50
James, Hoyer, Newcomer & Smiljanich $ 51,116.81

TOTAL $ 1,779,691.81
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Office of the General Counsel
Deps rtment of the Air Force
Washingion, DC

FROM: E. DAvVID HoaRrp, SAF/GCN

1740 AIR FORCE PENTAGON, Room 4923, WASHINGTON, DC 20330-1740
{703) €93.7315 FAX: {(703) 6931387 {DSN 275

} E-Man: ho:u'dD@af.pentagon.mil

FAXTO: Judge Greg Holder

FAX: (813) 276-2079

109/05/97 — '1:48 PM

S

This s the first of 24 pages. J

Re: AWC Paper

~ Comment: G;'eg, _ c T
) _ Per your request. E-maij me if all this doesn't go through.
Dave ' '
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)q‘rH EDITION
AN ANALYSIS OF THE ANGLO-AMERiCAN
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CERTIFICATE

- I'have read and understand the Academice Integrity Section of the Program Guide. 1 certify
that the creative process of researching, Organizing, and writing this research report

Iepresents only my own work.

)N

Crsiry 7 pe /cz@,[fa(//
LA

DISCLAIMER-

States Government and is not to be reproduced jn whole or part without permission of the,

Commandan t, Air War College, Maxwe]] Air Force Base, Alabams.
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BEFORE THE JUDICIAL QUALIFICATIONS COMMISSION
STATE OF FLORIDA

CASE NO.: 02-487
INQUIRY CONCERNING JUDGE SUPREME CT. CASE NO.:
SC03-1171
GREGORY P. HOLDER
/
EXCERPT OF: PROCEEDINGS
BEFORE: Judicial Qualifications Commission

Hearing Panel

DATE : June 13, 2005

R PLACE: Hillsborough County Courthouse
3 800 East Twiggs Street
Tampa, Florida

REPORTED BY: Sherry L. Frain
Notary Public
State of Florida at Large

ORIGINAL

RICHARD LEE REPORTING
(813) 229-1588

TAMPA: email: rir@richardleereporting.com ST. PETERSBURG:
100 North Tampa Street, Suite 2060 535 Central Avenue
Tampa, Florida 33602 St. Petersburg, Florida 33701




JOC PANEL MEMBERS:

John Kuder, Chair
John P. Cardillo
Howard Coker

Rick Morales
Thomas Freeman
Leonard Haber

APPEARANCES :
CHARLES P. PILLANS, ESQUIRE

- and -
HEIDI M. ANDERSON, ESQUIRE

Bedell, Dittmar, DeVault, Pillans & Coxe,

The Bedell Building

101 East Adams Street

Jacksonville, Florida 32202
Appeared for JQC

DAVID B. WEINSTEIN, ESQUIRE
JEFFREY PARMER, ESQUIRE
Bales Weinstein
Suite 100
625 East Twiggs Street
Tampa, Florida 33602

- and -
STEVEN T. COTTREAU, ESQUIRE
JUAN P. MORILLO, ESQUIRE

Sidley, Austin, Brown & Wood, L.

1501 K Street N.W.
Washington, D.C. 20005
Appeared for Judge Holder

JOHN BERANEK, ESQUIRE

Ausley & McMullen

227 South Calhoun Street

Tallahassee, Florida 32301
Appeared for The Panel
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1 The excerpt of proceedings, on the 13th
2 day of June, 2005, at Hillsborough County
3 Courthouse, 800 Twiggs Street, Tampa, Florida,
4 reported by Sherry L. Frain, Notary Public, State of
5 Florida at Large.
6 * * * * * * * * * *
7 GREGORY P. HOLDER,
8 having been duly sworn to tell the truth, the whole
9 truth, and nothing but the truth, was examined and
10 testified as follows:
11 CROSS-EXAMINATION
12 BY MR. PILLANS:
13 Q Good morning.
3§j 14 A Good morning, sir.
15 Q Judge Holder, in 1997/1998, you were a
16 circuit judge of the 13th Judicial Circuit?
17 A Yes, sir, I was.
18 Q You were also a lieutenant colonel in the
19 United States Air Force. Would that be the
20 Reserves?
21 A Yes, sir.
22 Q And it was in 1997 that you took the Air
23 War College course that we’ve heard so much
24 testimony about?
25 A Yes, sir. I signed up for that course
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almost eight years ago this month.
Q And do you recall that you began the

course around August 14th of 19972

A I know it was August.

Q And it concluded in June of ‘98°?

A Yes.

Q How many lessons were there?

A I have no specific recollection. But the

best approximation is 45 actual weekly meetings.
There were approximately 14 or 15 in each block.
There were three blocks of instruction. And then,
of course, we had separate assigned readings that we
were examined on as well after those three blocks
were completed.

Q What day of the week were the sessions
heldv?

A I have no recollection of the day of the
week, sir.

Q Was it always on the same day of the
week?

A Generally. There may haverbeen
exceptions based upon, again, the group, which was
approximately 15 people, officers of all services.
But generally on the same day of the week.

Q And what time of day were they held?
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A They were held in the evenings.

Q How long were the sessions?

A To the best of my recollection, they were
two, two and a half hours. There was a required
time limit for each meeting. I don’'t specifically

recall what that was, but I’'m certain it was over
two hours.

Q All right. And one of the requirements
for the completion of this course was that you take
certain tests in each of the three sections? Or
were they called volumes?

A There were three examinations that were
given on each volume, yes, sir.

Q The first time you took it, you flunked

the first one, didn’t you?

A I did in November of 1997, yes, sir.
Q Because you hadn’t read the materials?
A I had not read the materials, nor had I

studied the dirty purples.

Q Now, you took the Air War College course,
as I understood your direct examinatign, because
Colonel Sears wanted to see you promoted to colonel?

A Colonel Sears wanted me to take the Air
War College. He wanted all of his military judges

to have the Air War College. And certainly it was
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1 his desire that all of his military judges be
2 promoted to rank of colonel.
3 Q You were aware, were you not, that the
4 fact of taking this course was -- while not an
5 absolute prerequisite, it was a significant event in
6 the course of being promoted to colonel, wasn’'t it?
7 A I wouldn’t say a significant event. I
8 would say that it was absolutely helpful, yes, sir.
9 It was part of your military record that was
10 reviewed by the promotion board.
11 Q And ultimately you were promoted to
12 colonel?
13 A I was.
14 Q And your testimony was that you had a big
15 ceremony in the Hillsborough County Courthouse?
16 A We did, yes, sir.
17 Q And that was the old courthouse, I
18 assume?
19 A Yes, sir, it was.
20 Q You invited all your friends that had
21 helped you achieve the rank of colonel?
22 A I invited the community, and we had
23 several hundred people attend, yes, sir.
24 Q All right. ©Now, going back to the
25 requirements of this course, I believe you testified
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that you recalled the course was divided into Volume
1, Volume 2 and Volume 3. These werxre the three

sections of the course?

A Yes, sir.

0 And there was a writing requirement?

A There was.

o] And if you chose to do the writing
requirement in Volume 1 -- in other words, the first
session -- that it was -- in fact, the paper was due

no later than January 5, 1998. Right?

A Yes, sir. That’s correct.

Q You testified on direct examination that
you know David Hoard?

A Yes, sir, I do.

0] But isn’t it true that you do not
specifically recall asking Mr. Hoard to provide you
with a copy of his paper?

A Not as I sit here today.

Q And you didn’t when you gave your
deposition, did you?

A That’s correct.

Q I put in front of you what’'s been marked
as Commission or Petitioner’s Exhibit 1, which is
the cover page or is the document from Lieutenant

Colonel Hoard, is it not?
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A Yes, sir, it is.

0 The cover page says -- this is a fax
cover sheet -- "Per your request, e-mail me if this
doesn’t go through. David." Do you see that?

A Yes, sir.

Q So you must have made a request for the
paper. Correct?

y:\ I can only state, that’'s what this
document says. And I can testify, as I have, that I

have no recollection of that conversation.
o] All right. In any event, you do

acknowledge that you received this faxed paper from

Lieutenant Colonel Hoard. Correct?
A Yes, sir. I absolutely did receive this.
Q Now, on the second page is the cover

sheet for Lieutenant Colonel Hoard’s paper.

Correct?

A It’s the title page, yes, sir.

Q And the handwritten material on this page
is yours. Correct?

A It absolutely is.

Q Do you recall when you gave your

deposition, you said that you were not certain that
that was your handwriting, you had no recollection

of having written those notes?

S
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Q

That’'s correct.
But now you admit it is your handwriting?
I absolutely admit that.

All right. The edition is crossed out.

It says "6th Edition" and crossed out and "8" is

written in?

A Yes, sir.

Q The 8th Edition was the edition of the
Air War College seminar you took. Right?

A It certainly was.

Q You crossed out Lieutenant Colonel E.
David Hoard'’s mname and wrote yours. Right?

A Yes, sir.

Q You crossed out his address and wrote
"our address." Correct?

A Yes, that’s correct. That’s what’s on

the document, and that’s what I wrote.

Q

Seminar number, you crossed out the

seminar number that was on there and wrote -- T

think it’s

A

sir.

Q

Force Base

A

"C," or something, 58B. Correct?

It appears to be Charlie, 59 Bravo, yes,

59 designates this was a MacDill Air
location for the seminar. Right?

That, I can't tell you.
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1 Q And "B" indicates that there were two
2 seminars given at MacDill that year, Seminar A and
3 Seminar B. Correct?
4 A I can’'t tell you that either.
5 Q Well, where did yoﬁ get the 59B number
6 from?
7 A I'm certain it was on course materials
8 that we were provided, but I don’t have any specific
9 recollection of that.
10 Q The next page has a certificate that "the
11 person preparing this paper has read and understands
12 ‘the academic integrity section of the program guide
13 and has certified that the creative process of
ﬁﬁ 14 research and organizing and writing this research
15 paper represents only my own work." Do you see
16 that?
17 A Yes, sir. That’s what Colonel Hoard
18 || wrote on his paper.
19 Q That’s what he wrote. You crossed out
20 his name and printed your name below that. Right?
21 A Yes, sir.
22 Q So that would be typed on the paper that
23 was prepared for you. Right?
24 A Well, no. My actual certificate page was
25 different on my paper.
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Q We’ll come to that.
A Yes.
Q That 1is your handwriting where you

crossed out his name and put his name on there.

Right?
A It absolutely is my handwriting.
Q Now, isn’t it true that you got more than

one paper from Lieutenant Colonel Hoard?

A Either from Colonel Hoard or from others,
but I know that I had Colonel Morrow’s paper. And
based upon the testimony of Colonel Vento,
apparently he gave me a paper as well. I know I had
three papers.

Q Isn‘t it true that Colonel Hoard sent you
three or four papers?

A I believe that he sent me more than one.
But I know I only had three. And with Colonel
Vento, I can testify that he gave me his. As I sit
here today, I don't recall other than Colonel
Hoard’s paper and perhaps Colonel Morrow'’s paper.

Q Do you recall giving a statement to
Colonel Leta when he came in to see you?

A Colonel Leta, yes, sir.

Q Leta. You’'re correct. Is that the

statement?

__
RTOSRURE S
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A If I could have just a moment. I cannot
authenticate the document. I do recognize certain
of the statements within this document as having
been mine on March 7, 2003, yes, sir.

Q Okay. Look at Page 3 starting with Line
14. And I want to read this to you and ask if you
recall making this statement to the colonel.

"Okay. You may have answered this. Did
you talk to Dave at all about the paper, the
requirements, Dave Hoard?

"Answer: We talked about the
requirements. It seems to me that we talked
about the paper. We talked to the dirty
purples, we talked about the study techniques
and I told him I was taking it in a seminar.

"Ouestion: Did you ever ask him to fax
you a copy of his paper?

"Answer: I think he sent me three or
four papers. It seems to me I had three or
four papers because I remember passing them on
to other people. So I think I hgd three or
four papers. I remember they were in my desk
for a long time."

Do you see that?

A Well, you‘ve left portions on Line 24
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1 out. If you’'re quoting, you‘ve left portions out.
2 But, yes, sir, I see what you’ve read.
3 Q All right. So do you think now that you
4 got three or four papexrs from Colonel Hoard?
5 A I know that I had three papers. Can I
6 state under oath that I received all three from
7 Colonel Hoard? No, sir, I cannot.
8 Q But you do state that you put them in
9 your desk drawer?
10 A That’s true.
11 Q What became of the papers other than the
12 one that you received from Colonel Hoard? Do you
13 know what happened to them?
ii; 14 A No, sir. They were all contained within
15 the same file. I kept that entire file together
16 with my military papers in my lower left-hand
17 drawer.
18 Q That would have been the lower left-hand
19 drawer of the desk in your hearing room?
20 A Yes, sir.
21 Q Did you have a private office also?
22 A Yes, sir. |
23 Q And you had a desk in there?
24 ‘ A I did.
25 Q You didn‘’t keep any of your military
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papers in your private office?

A No. I rarely used the private office.
When I was on that side of the hall, the private
office was no larger than a large restroom, to be
honest with you. It was very tiny. So I rarely
used it. I kept ﬁy computer and all of the files
that I used on a daily basis within my hearing-room
desk.

Q Now, I want to ask you some questions
about the paper that’s Petitiomner’s Exhibit 2. Look
at, I'11 call it, Page ii. It’'s two little "i's,
second page.

A Yes, sir.

0] That’s the certificate that you signed on
the paper that you submitted?

A Yes, sir.

Q And it says, "I have read and understand
the academic integrity section of the program guide.
I certify that I have not used another student’s
research work and that the creative process of
researching, organizing and writing this research
report represents only my own work. I have read the
instructions regarding the purpose, scope, format
and content of this effort and have accomplished the

research paper in accordance with the appropriate
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1 research report review checklist." You see that, of :
2 course? Now, 1is that your signature under thét
3 certificate?
4 A Yes, sir. That appears to be my
5 signature.
6 Q It’s true that when Colonel Leta first
7 interviewed you and asked you about your paper, you
8 said you could not recall the topic that you wrote
9 on? Isn‘t that true?
10 A Absolutely true.
11 0 But you did write on what I'1l1l refer to
12 'in shorthand, if you’1ll allow me, the "Combined
13 Bomber Offensive in Europe, " that was one of the six
14 topics you could choose from. Correct?
15 A Yes, sir.
16 Q Isn’t it true that you were the only
17 person in this seminar, 59B from MacDill Air Force
18 Base, that submitted a paper on that topic?
19 A I specifically don’t have any knowledge
20 of that. 1I’ve seen that in other persons’
21 testimony.
22 Q How many people ultimately were in your
23 seminar?
24 A I believe the records reflect, as I
25 stated, approximately 15. I don’t know how many
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actually graduated. It might have been 20.

Q You testified on direct examination and
Ms. Nasco testified that she typed the paper?

A Yes, sir.

Q It’s true, 1is it not, that when Colonel
Leta came to see you, you told him, "I typed it. I
typed every bit of it myself"?

A Yes, sir.

Q You had forgotten or it had slipped your
mind somehow that your judicial assistant had typed
your paper?

A Yes, sir. Specifically Lori‘s third and
perhaps final injury was May of 1998. And after
that injury, she subsequently underwent three
surgeries. She took over a year-and-a-half medical
leave. And literally from May of 1998 until her
retirement on disability, I typed virtually
everything. I opened mail, I stamped, received. I
conformed mail. I licked, addressed if we had to,
mailed out the mail. And that from that point,
again, from May of 1998 until March 7, 2003 when I
spoke to Colonel Leta, I had typed virtually every
document of any substance in my office.

Q Okay. And when Colonel Leta left your

office, he told you, did he not, if you can think of
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anything else that you needed to supplement your
statement to please contact him?

A Yes, sir.

0] I put before you Commission’s Exhibit 15.
This is a copy of an e-mail that you sent to
Mr. Leta or Colonel Leta, on Friday, March 7 of, I
guess it would be, 20037

A Yes, sir.

Q And in the second paragraph it says, "I
called my now retired former judicial assistant, and

she remembers typing a portion of the paper on our

system after hours." Is that correct?
A Yes, sir.
Q So you corrected your statement to

Colonel Leta with respect to who it was that had
typedithe paper?

A Yes, sir, I certainly did.

0 This time in this document, you said she
typed a portion of it?

A Yes, sir.

Q Now, on Thursday when you testified omn
direct examination, you acknowledged that the paper
was completed on January 5, 1998. Is ;hat correct?

A Yes, sir, the final edits were made that

morning.
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Q That was the day the paper was due?

A It was. It had to be postmarked that
day.

Q And you testified that you came in over

the weekend and worked on it over the weekend?
A Yes, sir.
Q Now, if Monday was the 5th of January,

1998, then Sunday obviously would have been the 4th.

Right?
A Yes.
Q Did you come into youf office on the 4th?
A I'm certain I did.
Q We have seen what’s referred to as the

zero byte file that was found on your computer that
shows that someone opened a file and it was last
modified, if you’ll allow me to use that word,
around 8:10 p.m. on Sunday night, January the 4th.
Were you in your office on Sunday night, January the
4th, working on this paper?

A I'm certain I would have been. I have no
specific recollection, but I'm certain I would have
been.

Q Do you recall what you were doing on the
paper on Sunday night, January 4th, at 8:107?

A Conducting edits.

EGEER R A
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Q From your computer?
A Yes, sir.
0 Now, on direct examination, you were

asked whether the period of time that the paper was
being prepared was stressful. Your answer was, if
you’ll allow me, "It was an active period in my
life, just as virtually every week is in my life."
Do you recall giving that answer?

A Yes, sir.

Q The question was, "Did you say that
during that time frame it was a stressful period in
your life2" "No, it was an active period in my
life, just as virtually every week is in my life.™"
That’s what you testified to on Thursday?

A Yes, as I just stated, yes. That was my
testimony on Thursday. But I think I‘d have to say
that clearly and thinking back, as I’ve thought
about this for the past two years, this was a
stressful time in my life. And I’ve had many
stressful times in my life where we, as trial
lawyers, we, as Air Force officers, have to
multi-task. That’s what trial lawyers do, and
that’s what effective trial judges do.

And while it was stressful, while we had

the requirement of the paper, the move to the civil

T T P R T,
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1 division, I took juvenile cases with me, again, if
2 it had become overwhelming, I simply would have
3 elected to write this paper during the second term
4 of this Air War College course, which was then
5 "always an option for me.
6 0] But if you had started the research, as I
7 believe you testified on direct examination, in
8 November, by the time of the stressful period of the
9 move in December, you had already invested quite a
10 bit of time into preparing this paper, had you not?
11 A By then it was virtually done. I had
12 virtually completed the paper, had written my own
13 paper. Lori had typed the paper, and I had
14 completed the final edits of my paper, yes, sir.
15 Q You described the circumstances of the
16 move and taking some of the juvenile cases with you,
17 juvenile-court cases. And that was a very chaotic
18 time, was it not?
19 A Well, it was a wonderful time because we
20 were going from the juvenile division to the general
21 civil division with much less stress.i
22 Q It was a very chaotic time, though,
23 wasn’t it?
24 A Not for me. I know Lori has testified
25 that it was chaotic for her. But, again, while I
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would call it stressful, I would never call it

chaotic.

Q I want to show you your deposition which
you may recall I took on November 5, 2003. Do you

have it?

A Yes, sir.

Q Look on Page 30 starting at Line 13 and
tell me if I correctly read the answexr to this
question.

"In addition to the fact that or because
of the fact that you were moving from divisions
and other things, wasn’t this a very chaotic,
stressful time for you?z"

Answer, "Yes, sir."
Did you give that answer when I took your
deposition back last November, November_of r037?

A Yes, sir, I did.

Q In fact, you were facing a tremendous,
tremendous workload at that time, were you not?

A No. I mean, I had the normal workload of
any general civil division judge at tbat time with
the exception of the three, four, five juvenile.
cases that I elected to take with me to finish up
final disposition, conduct hearings and close out

supervision if we were able to do that or, if it was
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1 going to termination of parental rights, return
2 those cases to the new judge.
3 0 In fact, the workload was so tremendous,
4 you weren’t even focusing on the Air War College
5 paper, were you?
6 A I focused on it sufficiently to complete
7 the requirement.
8 Q But you weren’t focusing on that? You
9 were focusing on other things. Right?
10 A Again, as I’'ve stated, multi-tasking is
11 what we do and is what I’ve done for 51 years. We
12 complete the requirement, we move on to the next
13 task.
14 Q Do you.still have up there, Judge, a copy
15 of the statement that you gave to Colonel Leta?
16 A Yes, sir.
17 Q Look at Page 4. I'm going to read the
18 question and an answer. You tell me whether this
19 correctly recorded the answer that you gave at that
20 time beginning at Line 37 by Colonel Leta.
21 "Now, did you keep a copy of your paper?
22 "Answer: No, it was poor work, you know,
23 again, disjointed. At that point in 1998,
24 especially January, December, in that period of
25 time, I was in the juvenile division. And it
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wasn’t until that very month that I was

assigned out of the juvenile division, and I

was dealing with delingquencies, dependencies,

termination of parental rights, and the
workload was just tremendous, tremendous.
"And there was a case that involved, in

January 1997, the tragic torture of a child.

Those were a tough two years. Again, at that

time, I was writing the paper. I was still in

the juvenile division, so my focus was
different things more than the Air War

College."

Did you give that answer at that time?

A I certainly did. And that’s why on Mafch
7 of 2003, I could not remember the topic of my
paper because I was focused on more important
things. I was focused on the lives of children and
their families, which, to me, means everything.

o] Certainly. In fact, when your deposition
was taken in November of ‘03, you could not even
specifically remember if you kept a copy of the
paper that you sent to Air War College. Right?

A I don’'t recall. If you can refer me to
specific testimony.

Q Look at Page 34, Line 9.
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"Did you keep a copy of what she mailed?"
"I don’t recall as I sit here, but, you

know, I'm certain I had a copy of it until I

received the paper back, but I don’'t recall

that."

So you didn’t recall, when I took your
deposition, whether you kept a copy of the paper?

A Well, I thought you were referring to the
document that Lori mailed. And I don’t know if we
kept a hard copy. We had it on her C drive. We had
it on my C drive. I thought we had it on her H
drive, and I thought we had it on my H drive.

And I know that when Mr. Lawson wanted a
copy, I believe that we printed it from the C drive
and printed it out for him. So I thought the
question referred to, again, until such time as we
received a graded copy back of the paper. And I, as
I sit here, don’'t remember if we had a hard copy orx
just relied upon the electronic copy.

Q So you think it might have been that the
copy that Mr. Lawson got was one that was printed
off of either your computer or Ms. Nasco'’s?

A It may have been, because I know we had
it on the C drive, both C drives.

Q On both C drives. Right?

RSO AOR Ry o Rraay
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1 A Yes, sir. At least I had my last |
2 iteration. She would have had the final, final
3 document on her C drive.
4 0 What became of your C drive?
5 A That particular computer -- I had three
6 hard drives within the next 12 months after the
7 submission of that paper. I think sometime in ‘98
8 to ‘99, three hard drives crashed. The IT folks in
9 the courthouse finally took that computer from me.
10 It was a Compaq, I believe. At that time I was
11 using the docking station. And they took it from me
12 and I never saw it again.
13 Q And you made an effort to find what
14 happened to Ms. Nasco’s computer too, didn’t you?
15 A You have, I have, and my attorneys have,
16 yes, sir.
17 Q I think we can all agree that it was sold
18 in bulk and probably ended up in Asia someWhere?
19 A Somewhere in Asia all of those computers
20 are now 1ocated, yes, sir.
21 Q If they work at all today?
22 A Yes, sir.
23 Q We all tried to find it?
24 ' A We all did our best, yes, sir.
25 Q " We did. But in one form or another,
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your recollection is you gave a copy of your paper
to Mr. Lawson?

A Yes, sir. Immediately after completion

of the paper, Mr. Lawson asked for a copy as he was
considering enrolling in the Air War College. And I
did provide him a copy of my paper ungraded and Mr.
Hoard’s paper.

Q And at another point in time -- I believe
your recoliection is it might have been earlier --
you gave him the dirty purples that you had for the

course, did you not?

A Yes, sir.

o) And he never gave them back to you?

A No, sir. I certainly didn’t want them
back.

Q Why?

A I was done with the course.

Q Okay. ©Now, your testimony on direct was

that you gave --

A At least done with that section. I'm
sorry. I believe I may have given him all the dirty
purples.

Q Your testimony on direct examination was

that, in addition to Mr. Lawson, you gave copies of

your paper to Mr. Vento and to Mr. Russick?
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1 A Yes, sir.

- 2 Q You heard Mr. Vento’s deposition by video
3 when he said it just came in the mail, no cover
4 letter. 1Is that the way you recall sending it to
5 him?
6 A I don’'t specifically recall mailing it to
7 him. I generally recall giving it to him now that
8 he has certainly refreshed my recollection, but I
9 don’'t recall the method of transmission, no, sir.
10 Q Why would you just send him a copy out of
11 the blue, if, in fact, you did; in other words, just
12 put it in an envelope with no note, no anything?
13 A Because from early 1997 until the
14 completion of the paper, we had discussed the
15 course. We had discussed the course requirements.
16 And indeed, as Mr. Vento testified, he had provided
17 me with a copy of his paper. He did provide
18 guidance on the paper, what the Air War College was
19 looking for, and so I sent him my paper for his
20 review.
21 0 Do you recall that when you were
22 interviewed by Colonel Leta, you told him that you
23 didn’t show your paper to anyone at that time,
24 meaning the time when it was completed?
25 A I believe I was referring to while it was
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1 being written. I think he asked me who would have 2
N 2 read it and he asked me if my wife read it, and I |

3 said no. That’s certainly what I was referring to.

4 I did state within this statement that I had given

5 it out to persons that I could not recall.

6 Q What you meant to say to Colonel Leta,

7 then, was that you didn’t give a copy of the paper

8 to anybody while it was being written?

9 A Well, I don’t know what I meant to say.

10 That was certainly my answer, and that’s certainly

11 correct. While it was being written, during its

12 research and writing, I didn’t provide it to anyone

13 until it was completed.

14 Q Do you recall Colonel Leta asking you,

15 after some discussion about your having enemies here

16 in the courthouse, if there was anyone else he

17 should talk to about your paper? Do you recall him

18 asking you that?

19 A Yes, sir.

20 Q And you asked whether he meant character

21 witnesses, and he said, "No, I'm talking

22 specifically on the allegation." Do you recall him

23 asking you that?

24 A Yes, sir.

25 0 ' You said, "No one would have any
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1 knowledge of that. My judicial assistant at that
2 time, who retired for health reasons, knows that I
3 typed my paper, that I typed my paper. But other
4 than that" -- and Colonel Leta interrupts you. "I
5 mean, you didn’t show your paper at that time to
6 anybody?" "No."
7 Is that what you told Colonel Leta?
8 A During that portion of the interview,
9 yes, sir.
10 Q You again told him that you typed the
11 paper during that portion of the interview?
12 A Yes, sir.
13 Q And, just like trying to find the
14 computer, you searched and the commission has
15 searched, and no one whom you gave a copy has it
16 today. Right?
17 A No one, not even the United States Air
18 Force, no, sir.
19 Q Now, you got the graded paper back.
20 Right?
21 A Yes, sir.
22 0 And it came back, it was a marginal paper
23 because it was disjointed. Correct?
24 A The overall grade was satisfactory, but
25 there was a comment with respect to one aspect of
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the paper having been marginal. And I believe that
referred to, again, the transitions because I had
cut significant portions of the paper as it exceeded
the length.

0 You told Colonel Leta that you threw it
away? Didn’t you tell him that?

A I believe somewhere in that document,
yes.

Q Look on Page 4. I've already read it,
and I'1ll read this part again.

"Now, did you keep a copy of your paper?

"No, it was poor work, you know, again
disjointed."

Is that what you told him at that time?

A That was my statement at that time, yes,
sir.

Q Do you recall Colonel Leta also asked you
if you recalled seeing comments on the paper that
you got back, and you answered on Page 6 of the
statement?

"Oh, no, I don’'t recall, no. I looked at
it. And what I really looked at again, given
what was going on in my personal life at that
time as far as the work here, was did I pass or

not, did I meet the requirement or not.

RISy




31 !=
1 "And as far as anything else went, I "
2 don’t remember when in the course when we wrote
3 the paper, if it was the first section or the
4 second section. I don’t recall. I think you
5 had an option at that point. What option I
6 took, I don’t recall that either. But I didn’t
7 really look at the comments other than the
8 final grade, and then I just threw it away,
9 never looked at it again."”
10 Is that correct? That‘s what you told
11 Colonel Leta?
12 A That is what I told Colonel Leta, yes,
13 sir.

”ﬁ 14 Q But now you’ve testified that instead of
15 throwing it away, you put it and Lieutenant Colonel
16 Hoard’s paper in the lower left-hand drawer of your
17 desk in the hearing room?

18 A Yes, sir, that'’'s true. Let me just

19 state, since March 7, 2003, 27 months and six days,

20 I thought about nothing than this paper, the Air War
21 College and this proceeding. My recolleétion today

22 is much clearer than it was on March 7, 2003 at 1

23 p.m.

24 ' Q You do have a good memory for details,

25 generally speaking, do you not?
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1 A I have an excellent memory for dates and
2 numbers. I served as an engineer in the Air Force,
3 and dates and numbexrs have always been where I've
4 excelled. Events not as good. But certainly dates
5 and numbers, yes, sir.
6 Q Do you recall the paper had a grade and
7 remarks on it, handwritten remarks critiquing the
8 paper?
9 A Yes, sir.
10 Q Did it come with a transmittal letter?
11 A I believe that it did.
12 Q Did you save the transmittal letter?
13 A It was with the paper.

Wij 14 0 It was among the things that you later
15 found missing?
16 A Yes, sir.
17 Q In your direct examination, you said that
18 you would from time to time check to see that paper
19 -- or the papers when you were going through that
20 drawer on the desk in the hearing room?
21 A Yes, sir. I was required on a monthly
22 basis to submit Air Force Form 40As, which are
23 records of inactive duty. Much of the duty I
24 performed foxr the Air Force Reserve was done for no
25 pay. I would type out the form and send it up




ﬁ
',-’/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33

to the ARPC, Air Reserve Personnel Center. And so I
would file those documents chronologically in that
same drawer in a separate file folder.

Q Were the documents in that drawer in file

folders?

A They were in a separate file folder, vyes,
sir.

Q In that drawer?

A Yes, sir.

Q It wasn’'t just things that were loose in
the file?

A No, no, I had a fairly organized file
folder, filing system. Some would say anal and

rigid, and some would say organized.
Q I believe your testimony on Thursday was
that the last time you saw the papers in that file

was in 2001. Right?

A Yes, sir.

Q Now, you recall Judge Bonanno having been
found by Ms. Morgan in your office. Correct?

A Yes, sir, I do.

Q Do you remember that that was in July of
20007

A July 27, 2000, Thursday evening.

Q You saw the paper in the drawers then at
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some point in time after that. Correct?

A Yes, sir.
Q So he didn’'t take them?
A I can’t testify to that under

Mr. Pillans.

o] You know he didn‘’t take them on July 26
or 7, 200072

A I know I saw that file in my drawer
subsequent to the Bonanno entry into my office, yes,
sir.

0 All right. You mentioned a minute ago
about your duties with the Air Force. In December
of 1997, in addition to the other things that we
have covered, were you also traveling covering court
martials?

A I covered one in early December. I don't
believe there were any others other than that. It
was a three-day general court martial for drug
offenses at Grand Forks Air Force Base, North
Dakota.

Q You were out at least what?, Three, four
days in December on that court martial?

A I was out -- I traveled on Thursday, I
believe, the 3rd. The court convened on the 4th.

We concluded court on the 5th, which was a Friday,
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1 and I returned to Tampa on Saturday, the 6th of
2 December, 1997.
3 Q Now, you testified on direct examination
-4 -- and we’'ve heard testimony from other witnesses --
5 that you were approached about participating in an
6 undercover operation. Is that correct?
7 A - I was approached and asked to participate
8 as a cooperating witness in an investigation into
9 courthouse corruption, yes, sir.
10 Q I believe your testimony was that judges
11 were targets?
12 A There were some judges that were targets
13 of that investigation, yes, sir.

} 14 Q You know who they were?

15 A Yes, sir.
16 Q As I understand it, you don’'t feel you’re
17 at liberty to disclose who the targets were?
18 A I am not as a.witness bound by, at this
19 point, any directives from the Department of Justice
20 or any law-enforcement agency.
21 Q Who were the targets?
22 . A The targets of that federal investigation
23 were Judge F. Dennis Alvarez, Judge Robert Bonanno
24 and Major Rocky Rodriguez at the Hillsborough County
25 Sheriff’'s Office.
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Q Anybody else?
A Not to my knowledge, sir.
Q I believe on direct examination, vyou

testified that you began your cooperation in
September of ‘01 and it lasted through May of ’02.

Is that corrxrect?

A Approximately, yes, sir.
Q I put before you, Judge, a letter that
you wrote that’s Commission’s Exhibit 30. Do you

recognize it?

A Yes, sir, I do.

Q This is a letter that you wrote to the
Department of Justice, Office of Professional
Responsibility in which I think you were complaining
that this undercover investigation that you were a
part of has been, for some reason, suspended or it’s

not going forward?

A Yes, sir.
Q Your letter is dated what?
A November 8, 2002.

Q The first sentence is addressed to
Mr. Marshall Jarrett of the Department of Justice
Office of Professional Responsibility. The first
séntence reads, "For the past eight months, I have

provided evidence to agents of the Tampa FBI Office
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1 regarding public corruption involving state judicial

2 officials."™ Do yoﬁ see that?

3 A It says "state judicial officers.”®

4 Q You’'re right. You’re right. Do you see

5 that? With that correction, now I have it right?

6 A Yes, sir.

7 Q The letter is dated November 8th of 20027

8 A Yes, sir.

9 Q So if you had been involved for the past

10 eight months, that would have put it back to about

11 March of 2002 when you started cooperating with the

12 FBI and Hillsborough County Sheriff’'s office,

13 whoever else it was? |

14 A Well, the math is correct. But I

15 actually wrote this letter and typed it originally
16 in July, and I called Mr. Downing complaining, and I

17 didn’'t actually pull the trigger, so to speak, and

18 send the letter out until November 8, and I forgot

19 to make that correction.

20 Q You didn’t read it again to make sure it

21 was correct before it went out?

22 A Well, I did, but I certainly missed that

23 error with respect to the math on the calendar.

24 ‘ Q It’s a pretty significant error, isn’t

25 it, as to when you began participating in this
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1 undercover operation?
2 A Well, no, sir. And I cleared that up
3 with the agents that came to my office to take my
4 official statement.
5 0 Either way. You either began in
6 September of ‘01 or March of 02, if the math on
7 that letter is correct. And the letter happened to
8 be correct. Right?
9 A Yes, sir. And, as Mr. Bartoszak
10 testified, he was in my office, along with two other
11 agents, Kenny Sans from FDLE and Special Agent Kelly
12 Thomas from the FBI.
13 Q So the investigation began sometime after
N 14 the paper was slipped under the door -- if you
15 accept Mr. Del Fuoco’s testimony -- at his office,
16 which was January of ’02. Correct?
17 A I don‘t know when the official
18 investigation began. I can only testify as to when
19 my participation --
20 Q Your participation. At the time the
21 paper was slipped under the door, according to Mr.
22 Del Fuoco’s testimony --
23 A Yes, sir.
24 ‘ Q -- you were not participating in any
25 undercover investigation, were you?
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1 A No, I said I was.
2 MR. MORILLO: Objection. I think that
3 misstates Mr. Del Fuoco’s testimony.
4 MR. PILLANS: - Whatever the testimony is,
5 it is, and I'1l1l leave it at that.
6 THE COURT: Restate your question.
7 MR. PILLANS: I'll just leave it at that.
8 I won’t proceed.
9 Q Did you consider, in agreeing to
10 participate in this undercover operation, that that
11 in itself might constitute a violation of the Code
12 of Judicial Conduct?
13 A Not at all.
iﬁ 14 0 You know there is a commission appointed
15 by the Supreme Court to advise judges on planned
16 conduct or future conduct?
17 A The JQC or the JAEC? I'm not certain
18 which you’re referring to.
19 Q Well, it’s not the JQC. They don’t give
20 advice.
21 A The JEAC?
22 Q Right. You’re aware of that commission?
23 A Yes, sir.
24 ' Q You can write and get an opinion or
25 ruling on whether certain conduct would not wviolate
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the Code of Judicial Conduct?

A I reviewed many of their opinions, yes,
sir.

Q But you didn’t consider it, the matter of
your participating in an undercover operation,
something tﬂat you would like to get some prior
direction on before undertaking to do it?

A No, not at all. I was participating with
law enforcement. I did suggest to Special Agent
Kelly Thomas that he obtain copies of the
transcripts of all of the testimony given to the
Judicial Qualifications Committee investigative body
as part of their investigation into those very same
judges, Judge Alvarez and Judge Bonanno. But, no,
at no time did I seek anyone’s advice or opinion
with respect to my participation as a cooperating
witness with law enforcement.

MR. MORILLO: Your Honor, we object to
this line of questioning. I want to note for
the record, this proceeding is not about
whether or not Judge Holder violated the
Judicial Canons.

THE COURT: We're getting past that now.

MR. PILLANS: I have one more question on

that subject. And I agree, he’s not being
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prosecuted for a violation of the Canon of
Ethics for that conduct.

But I would ask you if you, before doing
it, could look at Canon 5A(2) relating to
extra-judicial activities and saying a judge
should not engage in such activities that cast
reasonable doubt on a judge’s capacity to be
impartial.

MR. MORILLO: Same objection, Your Honor.

THE COURT: That was your last question
on that?

MR. PILLANS: Yes.

THE COURT: Last gquestion on that.

A I'm certainly familiar with Canon 5A. At
no time did I execute any warrants or participate
with law enforcement in any way, shape or form that

bore directly upon their investigation of courthouse

corruption.
MR. PILLANS: One more question?
THE COURT: ©Next question.
Q Since that time, hasn’t your impartiality

been questioned in cases and matters in which you’ve
exercised -- signed search warrants --
MR. MORILLO: Objection, Your Honor.

Q -- signed search warrants because it come




1 out of your participation in this undercover role?
2 THE COURT: Counsel, come to the bench

3 for a second, please.

4 (Bench conference.)

5 Q In connection with what you did in the

6 undercover capacity, you felt you were performing a
7 service to law enforcement?

8 A I felt that I was fulfilling the

9 requirements that I took on two separate occasions,
10 once when I became a county judge and once when I
lf became a circuit judge.

12 When I raised my right hand, I placed my
13 left hand on the Bible and I swore to uphold and

14 enforce the law to the best of my ability. And,

15 yes, sir, I feel that my actions as a participating
16 cooperating witness were consistent with the oath
17 that I took to God and this community.

18 Q To uphold and enforce the law?

19 A Yes, sixr, to the best of my ability.

20 MR. PILLANS: Thank you, Your Honor.

21 That’s all I have.

22 (End of excexrpt)

23

24

25
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The excerpt of proceedings, on the 14th
day of June, 2005, at Hillsborough County
Courthouse, 800 Twiggs Street, Tampa, Florida,
reported by Sherry L. Frain, Notary Public, State of

Florida at Large.

PROCEEDINGS

MR. PILLANS: Members of the commission,
Your Honor, may it please the commission. As
special counsel to the commission, it’s my duty
to present the evidence in this case, and it’s
your duty as the hearing panel to determine
whether or not the charges that have been
brought against Judge Holder have been proven
by clear and convincing evidence.

The case law makes clear, it’s not proof
beyond a reasonable doubt. It’'s what’s called
the medium or intermediate level of proof, but
it does require clear and convincing evidence.
So what I would like to begin with is go over
the evidence that I think is really either
undisputed or well established in the record.
And what we do know has, in fact, been proven
by clear and convincing evidence.

We know without doubt, because that’s why

COCKTLN N A
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we’'re here, that Judge Holder was a circuit
judge of the 13th Judicial Circuit in 1997 and
1998 as well as a lieutenant colonel in the
United States Air Force. We know he was taking
the Air War College course in the 97-'98
academic year because it was important for him
in connection with promotion to the rank of
colonel.

He enrolled in August of 1997 and
continued in the course until he completed it
successfully in June of 1998. It was the 8th

edition. It was Course No. 59B at MacDbill Air

Force Base. And we know, because he’s admitted
it, he flunked the first test because he didn‘'t
read the materials, very unlike the Judge
Holder portrayed to you here in this courtroom
over the last six days.

He had a paper due, and the due date was
January 5, 1998. You heard Colonel Morrow say
this was a very important date, that you meet
that date. You heard Mr. Russick,say he tried
to get an extension and couldn’t get an
extension of that date. So it was an important
date for Judge Holder to meet his obligation to

submit his paper on time.
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He wrote on the combined air offensive
topic, one of the six, which he chose. The
evidence is that he was the only officer taking
this particular course from MacDill Air Force
Base in that academic year that wrote on that
topic. We know that he received a copy of
Colonel Hoard’s paper. We know because the fax
sheet shows us that he did and that he received
it from Colonel Hoard. And Colonel Hoard’s
affidavit is in evidence saying that he sent it
to him.

We know that it is Judge Holder's
handwriting on what would be the cover page
changing Colonel Hoard’'s cover page to one that
would be applicable to Judge Holder. And one
thing we know is that whoever it was that
slipped the papers under the doors at the Army
Reserve center in Mr. Del Fuoco’s office, théy
had a copy of the Hoard paper, the one that had
been faxed to Judge Holder.

We know another thing: tha?, although in
a different format, the Hoard paper is on
Lorraine Nasco’s H drive, and the last modified
date -- that is, the date anything was done to

that paper, according to the Hillsborough




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

County computer system -- was December 5, 1997.

We know -- and I'll demonstrate it to
you -- that virtually, if not entirely, the
paper that is on the H drive was transposed --
and that‘s my term, because I'm not a computer
expert -- into what is Exhibit 2-A, what my
colleagues at the Respondent’s table like to
call the purported Holder paper, because they
like to keep it in front of your mind that
there’s an issue about that, but we think we’'ve
proven it.

And I'd like to demonstrate to you using
the PowerPoint how you can tell that the H
drive paper is verbatim on or incorporated into
the paper that is Exhibit 2-A. Oh, this is not
in evidence. This is a demonstrative exhibit.

Now, what we’ve done -- and the first
one, we've labeled it the Hoard paper, and this
is an excerpt from the Hoard paper. The one
that is on the H drive that’s from Lorraine
Nasco’s computer, we labeled the H drive paper.
We labeled the paper that’s 2-A, the Hoard
paper, and I expect the other side, if this ié
anything other than a demonstrative exhibit,

would yell at me for being so presumptuous to
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call it the Hoard paper.

But what we’ve done is shown you some
very good examples of what this -- you know,
how you can tell that the H drive paper is a
part of the Holder paper.

In Colonel Hoard’s paper, he makes
reference to a section about what was happening
on the home front. He says the most acute fear
of losing was losing the war itself, which was
supplanted as a personal preoccupation by a
kind of monomaniacal focus on the war and the
drive to win it. Now, I focus on the word
"acute.®

Now, this footnote shows that he was
pulling from a Washington Post article about
what the home front was -- what was going to
happen here on the home front. The article
itself is Exhibit 17, and this particular quote
out of it is on Page 6 out of the Washington
Post article that’s in evidence.

But the H drive paper -- which is
obviously typed and not scanned -- uses the
words, "the more accurate fear of losing the
war itself...was supplanted." It‘s a mistype,

it’s a typo. Then when we come down to Exhibit

SR I M A
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1 2-A, it incorporates, or picks up directly,
2 "the more accurate fear bf losing the war.®
3 The word makes no sense. It’s obvious that
4 this is a direct copy of the H drive paper.
5 This one is very simple, "airmen who
6 sought to vindicate their faith in an
7 autonomous military air arm" and so forth.
8 "Sough to." This validates that is misspelled
9 on 2-A. |
10 Further, "The objective of the CBO as
11 making possible an invasion of the continent,
12 it can be seen as nothing less than an
13 overwhelming success." A typo, "as" in the H
14 drive paper and again in the Holder paper.
15 Next, B-17, which I understand is the
16 more correct way to designate the Flying
17 Fortress. "B-17" with a hyphen, "B17" without
18 the hyphen.
19 Next, the same thing, with "P-51," which
20 was the fighter escort discussed in the paper.
21 Next, in the Hoard paper, fAdolf Hitlerxr, "
22 which I believe is the correct way to spell his
23 first name, "Adolph" is incorrectly spelled in
24 both the H drive and the Holder paper. These,
25 I submit to you, are not exhaustive. There are
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1 a number of these, but are illustrative of the é
2 fact that you have to conclude that the Exhibit ?
3 2-A came directly from the H drive paper.
4 Thank you.
5 And this 1s important, as I’'1ll explain in
6 more detail when we get to the issue of the
7 ‘claim that 2-A is fabricated. We know from the
8 testimony of the computer people here that the
9 H drive paper could have been -- or portions of
10 it could have been lifted and transferred to
11 another paper without changing the modification
12 date of 2/5/97.
13 I'll speak briefly Lorraine Nasco’'s
e 14 vacation records. The records that we saw and
15 were discussed on rebuttal shows that she was
16 on vacation except for the 29th, Monday, the
17 29th of December. She was on vacation from
18 December 22, ‘97 until January 5, 1998, that
19 first Monday.
20 And she does not recall, based on our
21 notes of her direct examination, whether she
22 recalled doing any typing -- coming in and
23 doing any typing while she was on vacation.
24 She does not recall that there was any
25 substitute that came in. If there was a
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substitute, you would have had two people in
the office at the same time. I think it raises
serious questions as to when and if Ms. Nasco
actually typed any part of the paper other than
typing in the H drive paper on December 5th.

Judge Holder on cross-examination
candidly admittedlthat he came in that weekend,
the New Year’s weekend, which Sunday was the
4th, and worked on his paper. I asked him,
"Were you then in the office on Sunday, January
4th at 8:10 p.m.?" And he said, "Yes, I think
I probably was." And I think that’s probably
his answer, and that’s where this paper was put
in final by Judge Holder himself over that
weekend.

And he adwmits, of course, that that is
his signature. After equivocating in earlier
statements, he admits -- I believe he may have
admitted it originally and then equivocated.
But he admits, I believe, to Colonel Leta in
here when he testified that that is his
signature on the certificate certifying that
this product was his own work.

Lieutenant Colonel Howard testified by

deposition. I know you’ve read the deposition.

AR
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I'l1l summarize quickly what I think the
evidence establishes clear and convincingly.
He was the chief of operations of the
non-resident program during that périod.
Lieutenant Colonel Howe was the faculty
advisor for the southeast, including the course
taught at MacDill Air Force Base; that
although, like most of the Air Force records in

this case, they’re not a model of perfection[

the record indicates -- and he testified --
that Colonel Holder -- Judge Holder'’'s paper was
received on January 8, 1998. The disk, which

was the only way that they were going to have a
permanent record of Judge Holder’s paper, could
not be read. And Colonel Howard testified that
he personally searched through the records of
the Air War College and the college would no
longer keep and did not have a copy of the
paper, the critique or the transmittal letter.
And if you’ll look later and if you’ll
look at Mary Perry’s paper that’s in evidence,
you’ll see that there wasn’t a grade on the
end. She candidly admitted that. It was a
critique, a separate sheet, a paper, a letter,

a transmittal letter, critiquing and stating

75 ST SR,
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what her grade was.

That’s something that was not kept by the

Air Force. And the one relating to Judge
Holder is not in the files at the Air War
College. We do know he got a satisfactory
grade, a grade which he candidly admitted was
marginal, again, very un-Holder-like.

You have the deposition of Lieutenant
Colonel Howe, who was the faculty advisor. The
evidence shows that this year, the 1997-'98
academic year, waé the only year that he graded
the papers from MacDill Air Force Base. You
have copies, they were distributed to you, and
I'm sure you’ve studied them from time to time
and will look at them again.

But he was asked in his deposition, "Go
over this paper very carefully, take your
time," and then was asked, and he said that all
of the handwriting on this paper is his,
including -- and I'm pointing out, I know I'm a
long ways away from you, but you’ve seen it and
you’ve seen it up close, such things as on Page
13 the arrow that runs from about two-thirds of
the way down the page all the way up to the

second line running through a lot of the typed
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1 text. He says, "Yes, that’s my arrow."
2 Slash marks, you’ll see slash marks here,
3 you’ll see them on the second page. There’s a
4 slash mark in the disclaimer section on both
5 this one and Mary Perry'’'s paper. You’ll see
6 slash marks back in the bibliography. He
7 testified that that was his system of checking
8 off to see that all of the requirements of the
9 paper as set forth in the program guide had
10 been complied with.
11 And finally and, I think, most
12 importantly, after I gave him at his deposition
13 the opportunity -- and it wasn‘t the first time
14 he had seen this paper by that point in time;
15 he had an opportunity to see it before that --
16 to look it over very carefully. And he
17 testified that all of the handwriting -- I
18 asked him the question, "Does all of the
19 handwriting relate to the text?" And he said,
20 "Yes, definitely." And all of these are, to
21 some extent, important, partidulaxly with
22 respect to this contention of fabrication, and :
23 I'11 address it a little bit more in a moment. :
24 I want to cover the issue of what was
25 going on in Judge Holder’s life and what was
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1 going on in Judge Holder’'s office during :

| 2 December and early January 1997/'98.

| 3 You’ll recall Judge Holder on direct
4 examination, when asked if it was a stressful
5 time, he said, "No, it wasn’t stressful, it was
6 just very active." But we know they were in
7 the process of-the move from the juvenile
8 division to the civil division, that he carried
9 some very important cases from the juvenile
10 division with him. He was facing the deadline
11 on this paper, and he was also in the throes of
12 holidays, which obviously interferes with
13 everyone'’s work schedule.
14 He had as his legal assistant -- and
15 we’ve seen her testify -- Ms. Lorraine Nasco.
16 Ms. Morgan said she was on medications, that
17 she was under stress, that she was taking
18 painkillers. Her words were, "She was zonked
19 out. She was a wreck."
20 You’ll recall in my cross examination of
21 Ms. Nasco, I asked her if she had,not told
22 Colonel Leta, and she acknowledged that she
23 had, that, "During this period of time, I was
24 - so angry at him, I didn‘’t want to look at him,
25 talk to him, I just wanted out." I think that
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1 reflects the state of mind of Ms. Nasco at that g
- 2 time. t
3 3 And Judge Holder, confronted with the

4 statement he gave to Colonel Leta, admitted

5 that he had told Colonel Leta, "This was a very

6 stressful time for me, very chaotic," that he

7 had a tremendous, tremendous workload and his

8 focus was different than on this paper.

9 Ms. Nasco also testified that she didn’t

10 remember at one point -- and then later did --

11 typing the paper during the vacation period.

12 And she said -- she told Colonel Leta she

13 didn‘t remember ever typing a paper on World

14 War IT.

15 I think you can say or conclude that

16 with respect to Ms. Nasco; that given her own

17 physical limitations, given the situation that

18 she is in -- or she was 1n and still is, that

19 her testimony is not to be accepted on its face

20 value.

21 I want to speak briefly on the experts.

22 ‘ The expert in this case rapidly -- not rapidly,

23 after the last continuance mostly -- turned

24 into a case involving a whole lot of experts.

25 We presented -- unfortunately, it had to be by
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deposition -- the testimony of Linda James,
recognized expert in forensic document
examination, who testified that she saw nothing
in the document, meaning 2-A, to suggest that
the alterations were made to either the print
or the text.

And she elaborated on that, and her

opinions were taking into consideration a

number of things. One is the total amount of
the material -- that is, the print, and the
handwriting -- taking into consideration that

they were consistent having studied it under
the microscope throughout. The handwriting was
natural and that there was no evidence of
stairstepping in the document.

Now, 1if you read her deposition, she
talks at length about stairstepping. And I
believe we heard from Mr. Kloskowski on the
issue of stairstepping. Their theory is this
paper was scanned in using a digital scanner,
and then the words were -- or that the
handwriting was scanned in and then placed on
this paper. And, according to even
Mr. Kloskowski, unless you use a very high

resolution of what he referred to as the DPI,
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you’re going to find in the digital something
called stairstepping.

In reading Ms. James’ deposition, you
will see that befofe they came up with
Mr. Kloskowski, they had two experts, a man and
a woman, husband and wife, named Williams from
San Antonio, who faked a paper, took the words,
moved it around, put words from the Gettysburg
Address into the paper just to show how easy it
was .

But the exhibits to Ms. James’ deposition
show also how easy that was to detect both the
stairstepping and inability, when you were
trying to line up the additional type, for
example, in "Four score and seven years ago,"
it didn‘t line up, and a competent documents
examiner can identify an attempt like that to
fabricate a paper.

So that engendered a lot of response in
the form of experts from the respondent. And I
won’t take the time to go through only except
in the most general detail. Mr. DeKraker, a
questioned documents examiner, concluded that a
paper could be fabricated using the computer,

you’d have to retype the paper and then move
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the handwriting on it by Photoshop.

He also testified that staple holes were
inconsistent in the paper. And I suggest to
you that as many times as these papers have
been stapled and unstapled, at least certainly
going back to the U.S. Attorney’s Office, I'm
not quite sure what all of that proves.

His conclusion was: To achieve a fake
paper, fabricate a paper, it would require
somebody that was thoroughly skilled in
computers with knowledge of the military
issues, access Photoshop and would have to be
operated at a fairly high skill level to
achieve all of these results.

Mr. Greetham, the English gentleman, this
is where we go from what is the theoretically
possible in faking a paper to something that'’s
almost, I submit to you, surreal. He was
brought here to prove that the backup tapes had
been or could have been fabricated, but the
problem with his analysis is the time 1line.

Because, in order to fabricate what’‘s on
the backup tapes, the H drive and the zero byte
file, the would-be fabricator, the would-be

conspirator out to get Judge Holder, would had
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to have either, one, if the fabrication was
going on an open -- in other words, before the
final backup had been run, it would have to
have been done sometime no later than December
of 1998.

And we don’t have any evidence and Judge
Holder has not suggested there’s any evidence
to show that there was a conspiracy to get back
at him that went back to 1998. Or, as he
admits, the fabricator, the conspirator, would
had to have gotten access to -- physical access
to these backup tapes, which we know maybe were
not in the most secure place they could have
been. But they were in a safe, in an office in
the tech department of the courthouse. And
they would have had to go into that safe, take
the tapes and take them somewhere and, at that
point, either reproduce them and sneak them
back into the courthouse or in some fashion
undertake to complete this modification of the
tapes.

It sounds like a pretty fantastic theory
to me, and I must say to you that in connection
with this conspiracy theory, it would have

taken a very ingenious conspirator to realize,
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not only can we do the simple thing of creating
this paper and saying it’s Judge Holder’s paper
to know that they’ve got to go back to the
backup tapes all the way back to 1998 in the
Hillsborough County Courthouse and, not only
fabricate the Holder paper, but fabricate the
documents on this H drive.

Mr. Kloskowski was the very bright young
man that knows a lot about Photoshop. And to
him it’s very easy to manipulate these words
around on a piece of paper and match them up
with the text. But he admitted it took a lot
of planning to accomplish this, not the
physical moving the words around on the text.
You have to prepare the text, you’d have to
obtain the handwriting. There’d be a great
deal of effort that would have to go into
setting this up to achieve what apparently is
pretty easy to accomplish on Photoshop once
you’ve had all that planned and accomplished.

I'd like to speak a little bit about
Mr. Vento only because when he gave his
affidavit a year or so ago, he was a fact
witness, in essence, that said he had read --

he had gotten a copy of Judge Holder's paper,
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and now he looked at this one and all he could
say is, "I don‘t believe they’re the same
paper."

Then when he appeared for his videotape
deposition, he read the paper again. And all
of a sudden, he was an expert on military
history, an expert on the preparation of Air
War papers and had come to a conclusion he was
certain this was not the same paper. He went
from being a fact witness but some sort of a
pseudo-expert and an advocate for his friend
Greg. And he cited a number of examples of
why, in his opinion, this could not possibly
be -- that is, 2-A -- Judge Holder’s paper.

One he cited was on Page 11, a sentence
that reads, "The first raid of the CBO took
place on August 17, 1942 with 12 B-17s
attacking the French city of Rouen dropping
18.5 tons of bombs."

He says, "That'’'s wrong. The first CBO
raid could not have taken place on August 17,
1942 because the CBO campaign did not begin
until after a conference in Casablanca which
was in January of 1943." He’'s right.

And look at Page 11, the grader writes on
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there over the date, August 1942, and
underlines "42," "How could this be?
Casablanca wasn’t even until January 1943."

Now, these fabricators are ingenious.
They put incorrect information in there and
then put handwritten comments to point out it’s
incorrect. Fantastic.

Another example on Page 13 is where in
2-A there’s a reference to the Battle of
Britain saying, "In 1943, the British launched
the campaign known as the Battle of Britain
lasting four and one-half months including 35
major raids using an average of more than 500
bombers per mission."

Mr. Vento says, "That'’'s wrong. The
Battle of Britain was in 1940," and he’'s right.

Even I know that, and so did the grader,

because the grader writes, "Wrong. The Battle
of Britain was in the summer of 1940." He
underlines the word "Britain" and says, "Berlin

is what I think you meant."

So again, if this is a fabricated paper,
ingenious. Put a misstatement in there and
then have the grader catch it and correct it.

He also says, Mr. Vento, that there are several

&
hrd
(%
&
i




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

comments on the paper where the handwriting
does not correspond to and is not consistent
with or relevant to the text, and he cites Page
6, the section on the limits of military power,
and says, "However" -- this is the text of the
paper.

"However, the full impact of Allied
resources was depleted or at least delayed by
the diversion into North Africa in late 1942,
which committed many heavy bombers intended
for use in Europe." The note is, "This is
historical background information, not CBO,
which is the topic of this section.n"

Well, what Mr. Vento is doing is trying
to put himself in the mind of the grader,
because, in fact, it’s equally reasonable to
say, in fact, this is historical information,
that the resources to be used in the combined
bomber offensive were depleted in North Africa.
That is, in fact, a historical fact.

What I'm saying to you is that Mr. Vento,
in his zeal to assist Judge Holder, reached his
own conclusions that are really not supported
by the evidence when you make a study of the

document.
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Now, I do want to turn a little bit to
the conspiracy itself, the claim that this is a
fabricated paper. One, basically the timing
doesn’'t really work. The paper -- according to
Judge Holder, the two papers went missing out
of his desk drawer sometime in 2001. We know
that Judge Bonanno didn’t take the paper
because he was found in Judge Holder’'s office
in July of 2000 and nothing was missing.

The paper was slipped under the door of
Mr. Del Fuoco in January of 2002, and we can
see by Petitioner’s Exhibit 30, the letter that
Judge Holder wrote to the Department of
Justice, that he didn’t begin -- if you believe
that letter, he didn’t begin participating in
the undercover investigation until at least a
month later.

He now claims that the dates on that
letter are a mistake, that he wrote the letter
sometime and sent it out at a later date and
didn’t bother to check the accuracy of the
letter, very un-Holder-like. He says that the
investigation or his participation really began
in September of '01.

But it’s clear, I believe, and you can

TR R
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only conclude the conspiracy could not and did
not begin in the 1997/1998 period, and
therefore this whole business about fabricated
backup tapes really doesn’t fit within the time
line.

Again, how could the person, if there was
such a person out to get Judge Holder, know
that they had to get ahold of these backup
tapes and fabricate them in order to create a
paper which would hold up to scrutiny?

The simple conspiracy is that someone by
some means -- maybe coming in and taking them
from Judge Holder -- took the two papers from
Judge Holder’s desk, looked at them and saw
that one was the Hoard paper and the other one
was Judge Holder'’'s paper, and by comparison,
maybe they knew from somebody who told them who
had been typing the paper there had been
plagiarism and simply took the two papers and
slipped them under Mr. Del Fuoco’s door.

The more complicated conspiracy is the
same as above, except you take what is Judge
Holder'’'s paper and then create the fabricated
paper. Again, you need access to the H drive.

You need the grader’s handwriting. You need to
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match the handwriting to the text. You need
the skill and technical knowledge to achieve
all of this, which, at best, it may have been,
by one estimaté, only a thousand people. It
may sound like a lot -- but I doubt if it is --
here in the Tampa area, and each step of the
way would need to be carefully planned.

And you ask yourself, why would someone
go to all of this trouble? How is this a way
to embarrass Judge Holder if you slip it under
Mr. Del Fuoco’s door? He’'s known as an
aggressive public prosecutor. But that’s
certainly not a very surefire way to start an
investigation that’s going to end up in some
public disclqsure to embarrass Judge Holder.

And Del Fuoco, as much as they want to
make him the center of their conspiracy theory,
never acted in any way that was consistent with
the idea that he was participating in any
conspiracy. He said he didn’t even know Judge
Holder, he had nothing against Judge Holder.

And when he got the papers, he did not
aggressively pursue any investigation. He put
them in a file. He had a conversation with two

Air Force investigators, but because it was
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going to be necessary to take the matter up the
line and put this out at least as publicly, as
far as the internal Air Force staff is
concerned, that it wasn’t pursued. He had no
motive. There has never been any suggestion of
any motive by Del Fuoco to participate in any
conspiracy to fabricate a paper.

And his conduct and the way he handled
these papers was certainly inconsistent with
his having been involved in any plot or play
any role to embarrass or to get Judge Holder
because he really did nothing with the papers,
ultimately turned them over to Mr. Downing, who
did a little more with them than he did, and
then turned them over to the Judicial
Qualifications Commission.

So I suggest to you that as much as they
would like to focus their case upon Mr. Del
Fuoco, that the evidence simply does not
support a contention that he is somehow
nefariously involved in a conspiracy to get
Judge Holder. The more simple explanation is:
Someone, someone wanted to get Holder. Someone
got ahold of Holder’'s paper and the Hoard paper

and slipped them under Mr. Del Fuoco’s door.
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Now, we believe that on the facts -- and
most of the facts I have outlined to you are
essentially without dispute. Some of them are
contested. But those facts that we do know and
have shown, we believe, does establish by clear
and convincing evidence that the paper that is
2-A, marked as 2-A, is the paper submitted by
Judge Holder to the Air War College.

The theory that it’s a fabricated paper,
that it’s a product of a conspiracy is sheer
speculation. The testimony, "It could have
been this done, it could have been done that
way, this could have been done, that could have
been done," is all speculation.

The responsibility of this panel is to
find the truth. And I don’'t envy your task. I
admit this is not an easy case, never was an
easy case. But if the evidence convinces you
that this is an authentic paper, you should
find Judge Holder guilty.

If it doesn’t, if you find the charges
have not been proven, you could find him not
guilty. And I will and you will have served
your role and your function in our justice

system. Thank you.




29
1 THE COURT: Thank you, counsel. You have
2 25 left for rebuttal.
3 (End of closing by Mr. Pillans. Mr.
4 Weinstein’s closing follows, which has not been
5 transcribed for this excerpt.)
6 (Mr. Pillans’ rebuttal closing begins.)
7 MR. PILLANS: I'll] hold to my promise of
8 being brief. I commend Mr. Weinstein and his
9 team of lawyers. You can see what a team of
10 fine lawyers from Tampa and a large law firm in
11 Washington is capable of putting together, and
12 they’ve done a magnificent job.
13 When I started out practicing law almost
14 40 years ago, I did sitting second or third
15 chair to one of the finest criminal lawyers in
16 the state of Florida, Chester Bedell, and I was
17 primarily a criminal defense lawyer for the
18 first 20 years of my practice in complex
19 féderal cases.
20 And the one thing I learned was what you
21 do is deflect attention from the facts
22 presented by the government and find somebody
23 else to blame, find somebody else to try. It’s
24 a well-worn and sometimes effective philosophy.
25 We used to have an interesting colloquy with
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the assistant U.S. attorneys. We would be
attacking their motives, their method of
prosecution, their decision to prosecute or
whatever, and they’d say, "You can’t attack the
government . "

And our response was, "Well, if you’'re
not going to try the gévernment, who are we

going to try in this case? We certainly don‘t

want to try the defendant. We want to divert
attention.™"
Intense in this case -- I submit to you

that in this case, the respondent has chosen to
attack Jeffrey Del Fuoco over and over again,
accuse him of being a liar, accusing him --
actually they have finally come out and said in
so many words unequivocally he is the person
that 1s involved in fabricating the evidence.
And I'll come back to that.

First I want to touch on a few of the
points that were made in closing argument. One
is: They said that JQC’s case is based on a
faulty premise that Judge Holder could not
multi-task, that he couldn’t handle the time
pressures and that that was inconsistent with

his character.
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I point out to you that the first test he
took, he failed. He didn‘t even read the
papers. He was going to try to skate by.
That’s consistent with what he did in
connection with taking thé Air War College
course.

I can’'t quote you the specifics, but
there was more than one, maybe at least three
of these people who had information that they
gave Judge Holder advice about the paper, said,
"It’s just a form. Don’‘t take it too.
seriously. Just slam something together, get
it done, don‘t spend a lot of time on it.®
People told him over and over again. "Don’t
take this thing too seriously."

As I told you they must, in closing
argument, they said the H drive paper is
obviously a plant. That is the one that’s the
Hoard paper. And they have to say that because
their whole theory, they have to show that
there was some fabrication going on back in
nineteen ninety -- late 1997 or early 1998 or
certainly no later than December of 1998.

And they have to come in and say, as I

explained in my opening -- closing argument,
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that is, they had to attack that paper. And I
submit to you that they did not do it
convincingly. They make the point that there
was no evidence that Judge Holder ever gave his
graded paper away, gave 1t to anybody. It was
the other people, the people who got a copy of
his ungraded paper. We don’t disagree with
that.

We believe the evidence establishes that,
indeed, the graded paper went missing from his
office in 2001, or that’s the date he puts on
it. And that’s the source of the paper that is
in evidence today, Exhibit 2-A. So that really
comes to nothing.

He says there’s a lack of a final grade
on the paper. There’s also the lack of a final
grade on Mary Perry’s paper. And Colonel Howe
testified it was not required and, although he
usually did it, there were times obviously when
he did not do it.

A distinction tried to be @rawn between a
marginal paper and a satisfactory paper.
Satisfactory is the grade because that’s within
the grading system. But both Colonel Howe and

Judge Holder agreed that his paper was a

{
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marginal paper. The omne that Howe saw was a
marginal paper. The one that Judge Holder
wrote was a marginal paper.

Now, we are told about five eyewitnesses
that they brought to you. But you have to
remember, we’re talking about five eyewitnesses
who saw a paper five years ago, six years ago
and now look at another paper or a paper five
or six years later and say, "That’s not the
same paper."

A lot of time has'passed/ unfortunately,
for all of us. But that colors -- raises a
question as to whether they can truly say that
the paper they saw five or six years ago 1is not
the paper that was shown, a.copy of the paper
that’s now 2-A.

They talk about Ken Lawson and what was
or was not given to Ken Lawson. Remember also,
in addition to the Mary Perry paper and the
Holder paper that are there, he was also given
all of the dirty purples for the"first, at
least, portion of the course. You take a
program guide and compare it to those dirty
purples and you say they are the ones that

correspond to the lessons that were being given
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during that time, and they have Judge Holder’s
name on them. And they appear to be actually
Judge Holder’s dirty purples, the one he gave
to Ken Lawson.

It said that Judge Holder was not under
any time pressure because our time line -- that
is, the JQC’s sﬁecial counsel’s time line --
doesn’t work. Judge Holderxr could have written
the paper in the second semester, but it would
have had to have been on a different topic. It
would had to have started all over again. He
could not have submitted a used, whatever work
he did do -- and we’re not claiming he didn't
do work.

What we believe the evidence shows is
that he did prepare portions of his paper, he
did do research. But he came into a time
crunch in the end, and he cut corners by
preparing the paper. He cut it down and he cut
corners while preparing the paper by taking
portions of the paper of Colonel Hoard that was
on the H drive.

There’s a claim that somehow the chain of
custody of the paper that is 2-A, the paper

that we submit was submitted to the Air War
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College -- but, if you’ll recall the testimony,
Mr. Del Fuoco got it, he brought it to the U.sS.
Attorney’'s office. He put it in a file, he
testified that that was the file he turned over
to Mr. Downing. Mr. Downing retained
possession of it until he turned it over to me
at a deposition, and I brought it here to court
at the beginning of these proceedings. There
has been no break in the chain of custody.
Finally, and I think I need to deal with
this specifically. As I said, this whole case,
we believe, is about a fantastic conspiracy
that just couldn’t have happened. The paper
could not have been fabricated in that way
because of all of the things that would have
had to have been done. There’s just no logic
or sense to saying that this is a fabricated
paper because of what would have been required
to get to the point where they had a paper to
fabricate and to then actually fabricate it.
But in closing argument, MF, Weinstein
says 1t was Mr. Del Fuoco that manufactured the
paper. We’'ve heard testimony, references to
Judge Bonanno or Judge Alvarez. And maybe the

suggestion was that they had a motive to get
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Judge Holder. But we’'ve seen no link between
them and Mr. Del Fuoco.

Mr. Del Fuoco, as well as Mr. Downing,
testified that when they got the paper, they
didn‘t actually consider the paper as evidence
itself. It was something to do to begin to use
as a step for a l1link to conduct an
investigation, an investigation that was
conducted by the JQC through the depositions
and the inquiries énd-the searches of the
computers to present to you the evidence that
was presented.

Now, again, attacking Jeffrey Del Fuoco,
they say that he was untruthful about the fact
that he headed the public corruption
investigation. But-the other side of that éoin
is, if he did head it up and if he was part of
some conspiracy, if he had a motive to get
Judge Holder as the head of that public
corruption investigation in which Judge Holder
was cooperating, he would have been in a
perfect position to get Judge Holder, to stop
that investigation, to raise the issue of Judge
Holder’'s integrity or credibility by reason of

the fact that he was 1in possession of a paper
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that had all the appearance of being one that

was plagiarized by Judge Holder. And he didn't
do any of that.

And they failed, in their attacks upon
Mr. Del Fuoco, to bring to you any motive.
What reason would he have had? Why did he do
it? Whatever you might say about Mr. Del
Fuoco, he is a zealous public prosecutor
focusing on public-corruption cases. He’'s
become controversial as a result of that. But
to suggest to you that he had some motive to
derail a public-corruption case, there’s just
no basis. There’s no facts and no logic to
such an argument. That’s the argument they’ve
had to make. I think it failed.

I believe when you analyze the evidence
as I outlined it to you at the beginning of my
closing argument, the undisputed facts, which I
went through step by step, do establish that
the paper, 2-A, is, in fact, Judge Holder's
paper submitted to the War College, and that
has been established by clear and convincing
evidence. Thank you.

(End of excerpt)
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